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hile testifying to Congressin 1971 on the War

Powers Act, a highly respected constitutional

scholar, Alexander Bickel of Yale, told the
Senate Foreign Relations Committee:

“When the Constitutional Convention was de-
bating the allocation of the war power, George
Mason ofVirginiasaid he ‘was against giving the
power of war to the executive, because [it is] not
safely to be trusted with it; or to the Senate, be-
cause [it is] not so constructed as to be entitled
toit.” He was, he said, ‘for clogging rather than
facilitating war; but for facilitating peace.” "

Smart man, that Mason. On Oct. 10, 2002, if he lis-
tened to the preceding week of feeble debate in Congress
on the question of war against Iraq, especially the Senate,
Mason was surely clucking from above at the wisdom of
his own words.

Congress’ vote on the aforementioned October day on
legislation authorizing President George W. Bush to go to
war against Iraq, and the talking that preceded it, explains
two things: 1) what present-day members of Congress
think about the authority they were assigned in the Con-
stitution by George Mason and the other framers, and 2)
what makes today’s members of Congress tick on national
security issues. Because there is no more onerous ques-
tion than making war against another nation, one would
hope senators and representatives would give the issue their
most profound consideration and rise above exploiting the
issue to seek selfish political advantage. Indeed, even if
the military exercise is to be the “cake walk” some prog-
nosticators glibly predict,?> war against Irag will still hold
awful consequences for the families and loved ones of mili-
tary and civilian personnel who are to be killed or injured
(both American and lIraqgi). And, the ramifications for
America’s role in the world, peace in the Middle East, the
oil market and world economy, the ongoing war against
terror, and the U.S. budget would all be extremely signifi-
cant, even if there are no human casualties. The many
members of Congress who said their vote on this issue was
the most important they cast in their political careers were
quite possibly correct.

OLD DEBATE STILL ALIVE AND WELL
The discussion in the Senate and House on the legislation”
addressed not just whether the time had come to authorize

hostilities against Saddam Hussein, it also addressed the
older question of just who held that power in the Ameri-
can system of government. The Nixonesque doctrine of
inflated, self-contained commander in chief powers for the
president was alive and well among an outspoken few. For
example, Sen. John McCain, R-Avriz., argued Congress was
ill-equipped to decide on hostilities and should leave the
issue to the president:

“Congress cannot foresee the course of this con-
flict and should not unnecessarily constrain the
options open to the president to defeat the threat
we have identified in Saddam Hussein.””

Some Democrats also saw it that way. John Kerry of
Massachusetts, candidate for his party’s nomination for the
2004 presidential elections, argued:

“It [the legislation] authorizes the president to
use armed forces to defend the ‘national secu-
rity’ of the United States—a power ... he already
has under the Constitution as commander in
chief.”*

The same view was heard from the Republican mem-
bers of the House International Relations Committee, who
wrote in their committee report to accompany the House
legislation to go to war:

“The committee believes that the president has
authority under the Constitution to take action
in order to deter and prevent acts of interna-
tional terrorism against the United States.”®

The contrary view that it was the Congress that held
the power to decide for or against war was, however, ex-
pressed by most members. Senator after senator and rep-
resentative after representative, whether they ultimately
voted for or against the legislation to go to war, referred to

*  Thelegislation in both the House and the Senate came in the form of a “joint
resolution,” which must pass both houses and which has the force of law
once it is signed by the president. The House bill was House Joint Resolu-
tion 114; the Senate bill was Senate Joint Resolution 45. Both were passed
in identical form on Thursday, Oct. 10. It was signed into law by Bush on
Oct. 16.



Congress’ authority to decide on war. Indeed, the legisla-
tion that ultimately passed the House and Senate stated
that “the president is authorized to use the Armed Forces
of the United States” against Iraq; it did not say, for ex-
ample, “the Congress recognizes the president’s authority
to use the Armed Forces of the United States” or “the
Congress supports the president’s use of the Armed Forces
of the United States.” Most members of the House and
Senate quite clearly recognized that the bill they were pass-
ing would have the unmistakable consequence of opening
the door to war, and Bush would be constitutionally de-
fective to open it on his own.

BUSH ARGUES FOR “WAR BY BUSH”

The House and Senate held their deliberations on war
against Iraq between Thursday, Oct. 3 and Thursday, Oct.
10, 2002. The circumstances surrounding this debate were
historically unique and made the debate particularly re-
vealing.

Before the debate began, Bush explained what he was
asking for and why. In speeches before the United Na-
tions on Sept. 12 and on national TV the night of Oct. 7,
he described the threat posed by Iraq:

“Eleven years ago, as a condition for ending the
Persian GulfWar, the Iraqgi regime was required
to destroy its weapons of mass destruction — to
cease all development of such weapons —and to
stop all support for terrorist groups. The Iraqi
regime has violated all of those obligations. It
possesses and produces chemical and biologi-
cal weapons. It is seeking nuclear weapons. It
has given shelter and support to terrorism, and
practices terror against its own people ... .

Irag’s weapons of mass destruction are con-
trolled by a murderous tyrant ... .

Iraq posses ballistic missiles with a likely range
of hundreds of miles ... .

Irag has a growing fleet of manned and un-
manned aerial vehicles that could be used to dis-
perse chemical and biological weapons across
broad areas. We are concerned that Iraq is ex-
ploring ways of using UAVs for missions target-
ing the United States ... . We know that Iraq
and al Qaeda have had high level contacts that

go back a decade ... . Iraq has trained al Qaeda
members in bomb making, poisons, and deadly
gases ... . lIraq could decide on any given day to
provide a biological or chemical weapon to a ter-
rorist group or individual ... .

The evidence indicates that Iraq is reconstitut-
ing its nuclear weapons program ... .

Facing clear evidence of peril, we cannot wait
for the final proof — the smoking gun —that could
come in the form of a mushroom cloud.”®

In the face of these offenses and threats, Bush did not
propose that the United States immediately go to war. In-
stead, he made it clear he wanted first to attempt to re-
solve the issues peacefully:

“I hope this will not require military action ... .
I have asked Congress to authorize the use of
America’s military, if it proves necessary, to en-
force UN Security Council demands. Approv-
ing this resolution does not mean that military
action is imminent or unavoidable.”’

And, he made it clear he did not want the United States
to have to act alone; he told the American public in his tele-
vised address, “... we will act with allies at our side ... .”®
And, he told the UN General Assembly:

“My nation will work with the UN Security
Council to meet our common challenge. If Iraq’s
regime defies us again, the world must move
deliberately, decisively to hold Iraq to account.
We will work with the UN Security Council for
the necessry resolutions.”®

While his emphasis was time and time again on acting
through the United Nations and with allies should military
force be necessary, he implied that if the United Nations
failed to support him, he was prepared to use force against
Irag without UN support. He told the General Assembly:

“But the purposes of the United States should
not be doubted. The Security Council resolu-



tions will be enforced — the just demands of
peace and security will be met — or action will
be unavoidable.”*?

He also told the U.S. public on TV:

“Saddam Hussein has thumbed his nose at the
world. He’s a threat to the neighborhood. He’s
a threat to Israel. He’s a threat to the United
States of America. Andwe’re just going to have
to deal with him. And the best way to deal with
him is for the world to rise up and say, you dis-
arm, or we’ll disarm you. And if not - if, at the
very end of the day, nothing happens - the

United States, along with others, will act.”*

These statements left open important questions: Would
the United States ultimately act with UN support, or not?
How much time and patience was the president willing to
give the United Nations? What allies would support the
United States with their own forces? With the United
Nations? Without the United Nations? In short, it was
not clear if U.S. military force was to be used, under what
circumstances, how much force was to be used, when, for
how long, or to what end. All of these questions were un-
known, if not to Bush, certainly to Congress, the Ameri-
can public, and the world.

Without any these questions being resolved, Bush asked
Congress to pass legislation authorizing war against Irag.
The text of the draft bill, as written in the White House,
was abundantly clear on that point. After a series of rhe-
torical “whereas” clauses referring to various offenses by
Iraq, including its violations of 15 UN resolutions, it read:

“The president is authorized to use all means
that he determines to be appropriate, including
force, in order to enforce the United Nations
Security Council resolutions referenced above,
defend the national security interests of the
United States against the threat posed by Iraqg,
and restore international peace and security in
the region.”*?

The open-ended nature of the authority being requested
was breathtaking:

The president was to be permitted to use any means,
including military force, not excluding nuclear weap-
ons, as soon as and as long as he — and he alone — de-
termined to be “appropriate.”

The president, and the president alone, would deter-
mine what circumstances would prompt war, with-
outany further discussions with Congress, the United
Nations, allies, or even Mrs. Bush. The reasons could
include 15 different UN Security Council resolutions,
which addressed non-core issues, such as repatriat-
ing Kuwaiti prisoners, records, and property believed
to remain in Irag.

If none of that was enough, the president was also
authorized to go to war to “defend the national secu-
rity interests” of the United States “against the threat
posed by Irag.” “National security interests” is not
defined in the text, nor is “the threat posed by Irag.”
Both are left to the president to define.

And if the above somehow did not provide a reason
to go to war, the president was further authorized to
go to war to “restore international peace and security
in the region.” In other words, he was able to use
force against anybody in the region as long as it was
for restoring “peace and security,” as defined, of
course, by the president. Thus, if Iraq were to dis-
arm, return all prisoners and property, observe hu-
man rights, convert to democracy, and pose no other
threat to U.S. national security interests, the presi-
dent could still go to war against Iraq or anybody else
if he found anything contrary to “international peace
and security” in the Middle East.

The draft legislation threw open the door to war, ut-
terly stripped of any of the conditions even the president
said he would observe: the promises about using force only
as a last resort, acting with UN support, and in concert
with allies. It was unfettered presidential war pure and
simple. He was requesting from Congress precisely what
the framers of the Constitution sought to deny to the chief
executive and to give exclusively to Congress: an open door
to war, without the need to justify it to anyone when he
deemed the time to have come. In all previous instances of
adeclaration of war, or any functional equivalent, America
had already been attacked or the president had already de-
cided to use force and was asking Congress to agree. Here,



there had been no such attack, and the president had made
no such decision. This would be a first in American his-
tory, but only if Congress was willing to go along with it.

PRESIDENTIAL WAR, REAL POLITICS

The president’s historically unique request was nothing
strange to the politicians in Washington. Some thought it
was brilliant; some were furious, but they all understood.
The president was changing the subject matter of the na-
tional political agenda in the run up to the 2002 elections
for the House of Representatives and 34 seats in the Sen-
ate. As the Washington Post reported,

“Republicans believe they will benefit politically
if candidates and the public are talking about
the war on terrorism, a showdown with Hussein
or new domestic security measures in the days
leading to the Nov. 5 elections. Bush’s political
advisor, Karl Rove, has told donors and lawmak-
ers that Republicans will have a better chance
of picking up congressional seats this fall if they
are talking about national defense.”*®

The Democrats were furious. Usually, elections for
Congress in the middle of a presidential term result in major
gains for the party not in the White House. 2002 looked to
be no exception. The economy was still pretty much in
the tank. The stock market had sunk from a Dow-Jones
index above 11,000 to less than 8,000. The federal budget
had switched from surplus to deficit and was headed fur-
ther south. And, the Democrats had big plans to bash
Republicans for being cold and uncaring on subjects like
Social Security and healthcare. All the normal signs pointed
to the Democrats doing well in the upcoming elections.
With any luck, they would take over the House of Repre-
sentatives where the Republicans prevailed by only a few
votes. And, they could increase their perilous one-vote
majority in the Senate. They thought.

Bush started to openly exploit the situation in a
fundraising speech in New Jersey on Sept. 24, when he al-
leged the Democrats were “not interested in the security
of the American people.”** The next day, Senate Majority
Leader Tom Daschle, D-S.D., sternly proclaimed himself
outraged that the president called Democrats unpatriotic,
but as the Washington Post’s senior political commentator,
David Broder, reported, many Democrats were even more
furious that the subject of the national political debate was

being changed from Social Security, healthcare, the
economy, and budget deficits to war and homeland secu-
rity.’

The Democrats were angry, but they were also hog-tied.
They and their favored political subjects never reclaimed
center stage in the congressional elections. Thanks in large
part to the president’s changing the agenda and his active
campaigning for his party in the elections, the Democrats
won themselves a historic drubbing by losing, not gain-
ing, seats in the House and losing control to a new Repub-
lican majority in the Senate. Bush’s asking Congress to
surrender its war-making authority and to permit a presi-
dential war when he, and he alone, deemed the time to have
come, was an integral part of that strategy. It was a politi-
cal masterstroke: he won the elections and he received the
wide open door authority he asked for. And, it all came
from the very same George W. Bush that Democratic Party
regulars reveled in calling an inarticulate dolt and that left-
wing political cartoonists drew as an immature imbecile.

JUST REGULAR WAR AGAINST IRAQ

WAS NOT ENOUGH

On Sept. 20, 2002, the White House released a document
titled “The National Security Strategy of the United
States.” It was a report that is released each year by every
White House (it’s required by law), and previous examples
were usually uncommonly good cures for insomnia. This
one wasn’t. Itannounced that a key component of the na-
tional security strategy of the United States would hence-
forth be pre-emption:

“We will disrupt and destroy terrorist organi-
zations by ... identifying and destroying the
threat before it reaches our borders ... . We will
not hesitate to act alone, if necessary to exercise

our right of self-defense by acting pre-emptively
1716

“We must be prepared to stop rogue states and
their terrorist clients before they are able to
threaten or use weapons of mass destruction
against the United States and our allies and
friends.”*’

“For centuries, international law recognized that
nations need not suffer an attack before they can
lawfully take action to defend themselves against



forces that present an imminent danger of at-
tack. Legal scholars and international jurists
often conditioned the legitimacy of pre-emption
on the existence of an imminent threat — most
often a visible mobilization of armies, navies,
and air forces preparing to attack.

We must adapt the concept of imminent threat
to the capabilities and objectives of today’s ad-
versaries.”®

“The major institutions of American national
security were designed in a different era to meet
different requirements. All of them must be

transformed.”*°

Beyond just pre-emption, two elements of this new view
on war against America’s enemies are notable. First, the
doctrine defines an imminent attack not as one that is just
about to happen: an “imminent” attack is one for which
the enemy has “capabilities” and that will achieve his “ob-
jectives.” Put another way, an imminent attack could be
years away; it might not even be planned. All that is re-
quired is that the enemy is capable of the attack and that
an attack would meet his objectives; actual plans for an at-
tack, let alone material preparations for one, are not needed.

Second, the United States should feel itself free to attack
pre-emptively not just to protect itself; it might also attack
to protect its interests, “our allies” and most notably
“friends.” Presidents used to argue they were free to go to
war under certain security treaties, such asthe NAT O treaty.
Now, legal structures were no longer needed; pre-emptive
war was to be employed if an enemy threatened not just the
United States or its treaty allies, but also “friends,” who
were to be identified, of course, by the president.

What higher tidemark of the doctrine of the “Imperial
Presidency” can there be? \We have here an assertion of
unfettered power to attack even if no enemy attack is gath-
ering and even if an attack that is planned is not against the
United States but against some undefined “friend.” The
doctrine also added an element of arrogance not previously
a palpable component to the Imperial Presidency, even
under Richard Nixon, when it reigned supreme: The
United States was reserving the right to attack when it saw
some future threat in the making, even if others saw no
such threat.

An earlier member of Congress foresaw this situation.

He said,

“Allow the president to invade a ... nation,
whenever he shall deem it necessary to repel an
invasion, and you allow him to do so whenever
he may choose to say he deems it necessary for
such purpose — and you allow him to make war
at pleasure. Study to see if you can fix any limit
to his power in this respect ... . If, today, he
should choose to say he thinks it necessary to
invade Canada ... . How could you stop him?
You might say to him, ‘I see no probability of
[attack],” ... but he will say to you ‘be silent; |
see it if you don’t.” 7%

Historians of the period recognize the quote: it was Rep.
Abraham Lincoln arguing in opposition to war against
Mexico in the 1840s. Concern about unchecked presiden-
tial power to go to war any time against any one for any
reason is as valid today as it was over 150 years ago.

Although he did much to provoke the war against
Mexico, President James K. Polk had a stronger justifica-
tion for it than Bush claimed in October 2002 against Iraq:
there was an actual attack from Mexico across the Rio
Grande against U.S. forces before the declaration of war.
In the case of Bush in 2002, he asserted no need for any
attack by the enemy, or even asign of one, before the United
States invades. Moreover, major elements of Bush’s own
executive branch pointed out that the evidence he was pre-
senting for pre-emptive war was weak.

CIA PRE-EMPTS PRE-EMPTION

For an attack to be deemed “imminent,” the president’s
pre-emption doctrine required the enemy to have a “capa-
bility” and *“objectives” inimical to the United States, its
interests, allies or friends. Based on his speeches, such a
threat, even against the United States, seemed apparent
from Saddam Hussein. However, in the summer and fall
of 2002, leak after leak oozed out of U.S. and other intelli-
gence agencies that questioned the accuracy of Bush’s de-
scriptions of Irag’s capabilities and objectives.

The president linked Iraq to al Qaeda and the attacks of
Sept. 11, 2001, by telling the American public that a “very
senior al Qaeda leader” had been in Iraq. There were also
reports of a pre-Sept. 11 meeting between lIragis and al
Qaeda in the Czech Republic, and Secretary of Defense
Donald Rumsfeld called the evidence of the link “bullet-



proof.”? However, working level intelligence analysts
from both the CIA and from foreign intelligence agencies
made it known to the U.S. and foreign press that these con-
tacts were either transitory or non-existent.?? Intelligence
agencies found many substantial links between Saddam
Hussein and terrorists, but not al Qaeda. Indeed, accord-
ing to the Wall Street Journal, not exactly a left-wing screed,

“... Mr. Hussein has every reason to keep al
Qaeda at arms’ length.

There is little evidence that [Saddam] has been
willing so far to share his biological or chemical
weapons with his partners in terror, even dur-
ing the GulfWar ...

The latest example [cited by the administration
of Irag-al Qaeda links] is the case of an al Qaeda
operative named Abu Musab Zargawi, who
turned up in Baghdad last summer. The Cen-
tral Intelligence Agency investigated and
learned Mr. Zargawi was in Baghdad at least
partly for personal reasons: He had lost a leg
during fighting in Afghanistan and was in the
Iraqgi capital seeking medical treatment in one
of the few places he might escape capture ... .
When the Iraqis were shown what one Jorda-
nian intelligence official called ‘irrefutable
proof’ that he was in Baghdad, the Iraqis agreed
to investigate. Within days, Mr. Zargawi was
hustled out of Baghdad ... .

An intelligence report passed to the United
States from officials in the Czech Republic said
that one of the leaders of the Sept. 11 hijackers,
Mohamed Atta, may have met with an Iraqgi in-
telligence agent last year in Prague. But the
meeting has never been verified and most ana-
lysts at the CIA doubt it happened, officials say

An al Qaeda detainee being held at the
Guantanamo naval base in Cuba told interro-
gators that Irag may have trained some of the
group’s members in the use of poisons and gases
and in explosives. U.S. intelligence officials say
it’s possible but they haven’t confirmed the re-
port.”2

Congressional attendees at classified briefings stated that

secret information presented by the CIA contradicted the
public statements of the president and his administration.
For example, the CIA made it known that aluminum tubes
imported by Irag were most probably not intended for any
Iragi nuclear program, as alleged by the advocates of war
in the administration, and that Iraq was not months, but
years, away from developing a nuclear weapon on its own.?

In an unclassified letter, the CIA informed the chair-
man of the Senate Intelligence Committee that “in the fore-
seeable future” the likelihood of any attack by Saddam
Hussein on the United States was “low,” unless the United
States attacked him first —in which case, the likelihood be-
came “pretty high.”? In other words, if he chose war, the
president was mostly likely to provoke what he said he
sought to pre-empt.

The repeated leaks from the U.S. intelligence community
that found the president’sand others’ evidence weak did bring
a reaction. Reports began to appear of an effort from the
Pentagon to fire CIA Director George Tenet and starta new
intelligence operation under the control of the war advocates
there. The reports were dutifully, but unconvincingly, de-
nied by those same DoD officials who were reported to be
the source of the retaliation against the CIA.%

But the CIA was not the war advocates’ only problem.
Some of the evidence fell on its own face without a push
from the CIA. An Iragi unmanned aircraft drone (UAV)
program was described to be able to deliver chemical or
biological weapons. Regarding it, the president said, “We
are concerned that Iraq is exploring ways of using UAVs
for missions targeting the United States.”?” The aircraft-
drone described was analyzed by the press to be, in fact,
physically incapable of reaching Americafrom Irag.® Even
a plot, said to be engineered by Saddam, to assassinate
President George H. W. Bush when he visited Kuwait in
1993 - noted by President George W. Bush when he said,
“He tried to kill my dad” — may have been a hoax. A New
Yorker article by investigative journalist Seymour Hersh,
released in September 2002, argued that the alleged plot
may have been a set up by Kuwait, in hopes of maintaining
U.S. hostility to Iraq.”® The administration failed to even
address Hersh’s article or to provide evidence of its own
contention. Itisalmost as if all that is needed to make an
accusation against Saddam is to state it.

The assertions for war were anything but “bulletproof.”
When advocating war in the absence of an actual attack,
or even one that is detectably imminent, it is reasonable to
expect some compelling evidence, rather than assertions
that one’s own intelligence community refutes and the press



finds outlandish. The point is not that the president’s evi-
dence was convincingly proved wrong; it was, however,
shown to be questionable and open to legitimate debate.
When the issue is going to war against another nation in
the absence of an attack, one would hope for ironclad evi-
dence, not the flimsy stuff presented up to October 2002,
and subsequently.

Under our Constitution, we have protections against
wars urged by presidents with weak evidence: Congress
was provided by the framers with all the tools needed to
apply the brakes when presidents, like Polk, see a threat
that members of congress, such as Lincoln, fail to see. In
October 2002, the 107" Congress got a little confused; it
didn’t apply the brakes; it stepped on the gas.

CONGRESS KOWTOWS

TO THE IDOL OF PRE-EMPTIVE WAR

When the Demaocratic leaders in Congress saw in Septem-
ber 2002 the breathtaking, unprecedented war-starting
authority Bush was seeking, they knew they had a prob-
lem. They did not want to hurt their chances for winning
control of Congress in the November elections by show-
ing any daylight between themselves and the president on
anational security question. But, they also knew they could
hurt their relationship with their own political base, and
all-important voter turn out in the elections, if they en-
dorsed such a blatant blank check for Bush. They knew
they had to appease their political base, but they also knew
they had to keep themselves joined at the hip with Bush on
the question of war: A tricky posture to assume, but one
that skilled politicians know how to adopt.

The desired posture was achieved on Oct. 2. That day
inaceremony inthe Rose Garden of the White House, Bush
announced bipartisan agreement on revised legislation on
the question of war with Iraq with congressional leaders
from both parties. Standing beside him at the podium were
Republican Speaker of the House Dennis Hastert and then-
Senate Republican Leader Trent Lott. Also there was
Democratic Leader of the House Richard Gephardt and
Sen. Joe Lieberman, who while not a titular Democratic
Party leader, was certainly a prime catch.”

The new legislation was the product of masterful poli-
tics, if not draftsmanship. The insignificant, rhetorical
“whereas” clauses in the front of the legislation were com-
pletely rewritten. Also, three new sections were added to
the part that had legal bite: 1) Congress stated its support
for efforts to work with the UN Security Council; 2) the
president was required to report to Congress no later than

48 hours after he went to war with Iraq that diplomatic
means weren’t working and hostilities against Iraq would
not impede the war against other terrorists, and 3) reports
every 60 days, as already required by the War Powers Act
and other laws, had to be submitted.

The key section of the draft legislation that opened the
door to war had two alterations of note. First, the language
still read that the president was “authorized to use the
Armed Forces of the United States as he determines to be
necessary and appropriate,” but he could do so only to
“defend the national security of the United States against
the continuing threat posed by Iraqg; and enforce all rel-
evant United Nations Security Council resolutions regard-
ing Iraq.” Gone was the language that authorized the presi-
dent to make war to “restore international peace and secu-
rity in the region.” Under this formulation, the president
was still authorized to go to war against Iraq to enforce “all
relevant” UN resolutions, such as those addressing Ku-
waiti prisoners and property still in Irag. But, he couldn’t
go to war against any one else in the Middle East whom he
might deem to impede “international peace and security.”
An objective he was not seeking was withdrawn; the ob-
jective he was seeking was left completely intact.

The new language urged, but did not require, working
through the United Nations and using peaceful means.
Only reports were required on efforts to solve problems
through diplomacy and to continue the war against al
Qaeda terror. Any competent White House staffer could
write those reports whenever they were required. The
changes in the legislation were pure window dressing. The
president had clearly retained every bit of freedom of ac-
tion he could ever want.

Second, the new language added the word “continuing”
to the phrase “threat from Irag.” With this revision, sup-
porters of the new “compromise” legislation were openly
conceding that the threat was both pre-existing and extant;
it could thus be assumed to be “imminent” as defined by
the new doctrine. The president had achieved not only
endorsement of an open door to war, but also, arguably, of
his new doctrine.

The changes were, however, just enough for the Demo-
crats, such as Gephardt and Lieberman, to be able to say
they obtained some concessions. The new text threw rheto-

* Daschle was prominently missing; he was undecided at that moment and
had walked away from the ceremony as its prinicpals gathered.



ric at the desirability of working through the United Na-
tions and with allies. Gephardt, Lieberman and any who
joined them could claim they had added this dimension to
the president’s policies. It was a dimension the president
remained free under the text of the legislation, to totally
discard if he cared to — and that he had already rhetorically
embraced more than three weeks earlier when he spoke to
the UN General Assembly. In reality, the Democratic lead-
ership extracted no meaningful concession from the
president’s original draft resolution.

And, because each and every change in the legislation
was accepted by the president (he would have been a fool
not to), the Democrats remained joined at the hip with him
against Saddam in the run up to the November mid-term
elections. They got their cake, and they were eating it, too.
In politics, that’s pretty good. They thought. That cake
must feel rather dry in their mouths today.

It was also just in time, the Senate debate was scheduled
to start the next day.

CONGRESS’ WEEK OF SHAME

In the Senate, the debate took six business days from
Thursday afternoon, Oct. 3, to the night of Thursday, Oct.
10. The House took just three days, from Tuesday, Oct. 8,
to the afternoon of Thursday, Oct. 10.

In the House, there never is much real debating. If the
rules were to permit the 435 members to talk as often and
as long as they chose — as in the Senate — little would get
done, none of it in a timely fashion. As a result, members
are typically permitted just a few minutes to speak. Only
the “floor managers,” appointed to shepherd the legisla-
tion for both sides of the debate to a vote on final passage,
are normally permitted to speak more than once. Debates
in the House are more like a series of speeches, alternating
between those for and against the proposition at hand. It
is unfortunate, but necessary if the House is to get much
of anything done.

The Senate is quite different. With “only” 100 mem-
bers and a tradition of full debate, most senators take great
pride in the moniker “The World’s Greatest Deliberative
Body.” In the 1970s, before television cameras swiveled
on the railings above the Senate Chamber, debates — with
senators going back and forth, directing their remarks to
the points made by their opponents — were typical. While
members had notes, usually — but not always — prepared
by staff, to assist them, they almost always spoke extem-
poraneously. Only on special occasions, such as a new
senator’s “maiden speech” or to explain especially long and

complicated legislation, would a member deliver his re-
marks from a staff-written speech, more or less verbatim.
Any member who relied too much on prepared texts to
make his or her points would not command the respect, or
sometimes even attention, of the other members. Such
senators, of which there were only a few in the 1970s, were
derided by veteran staff, and presumably senators as well,
as more like wind-up dolls too doltish to utter words not
scripted by others.

But 30 years later, when the Senate started its delibera-
tions on the legislation to go to war against Irag, things
had become very different. On the first day of the debate,
Lott and Daschle, the leaders for both parties, made intro-
ductory remarks. They both were quite solemn. Lott
stated, “I believe the Senate will, once again, show why it
is called the greatest deliberative body.”*® Daschle joined
in, “l want very much for this debate to be respectful, to
recognize our solemn obligation as senators to debate ...
on issues of this import.””® Then, there was a vote on a
procedural matter; then nothing happened. No debate, no
talking, not even scripted speeches — nothing.

With no one wanting to talk about Iraq, the Senate qui-
etly moved on to other legislation, an appropriations bill,
and other miscellaneous statements about other things: on
the 100™ anniversary of the 4-H Club by Sen. Pete
Domenici, R-N.M.; on the Future Farmers of America
chapter in Caldwell County, Kentucky by Sen. Jim
Bunning, R-Ky.; on the 100" anniversary of the city of
MountainView, Calif. by Sen. Barbara Boxer, D-Calif., and
other trivia. At6:25 p.m., the Senate finished for the day.

On Friday, Oct. 4, the Senate went into session at 9:30
a.m. and immediately after the morning prayer and pledge
of allegiance, turned to the lIraq legislation. For a major
debate like this, one would expect a senior member, such
as the chairman of the Foreign Relations or Armed Ser-
vices Committees, or the ranking Republican from either,
to start things off. Instead, the day’s debate was initiated
by a junior senator, Bunning, who the day earlier speech-
a-fied on the Future Farmers of America. Shortly after
that, the chairman of the Finance Committee, Sen. Max
Baucus, D-Mont., spoke, but he didn’t want to speak about
Irag; he spoke about a tax bill. Then, Sen. Tom Harkin,
D-lowa, spoke about an education bill; then Baucus spoke
again, but this time about a Medicare bill; then Sen. Ron
Wyden, D-Ore., on energy policy; then, Baucus, again, but
now on a U.S.-Chile trade agreement; then, Sen. Chris
Dodd, D-Conn., on election reform legislation, and so on.
Throughout this, there were only three brief interruptions



when Sens. Carl Levin, D-Mich., JohnWarner, R-Va., and
George Voinovich, R-Ohio, interrupted the parade of ir-
relevancies with statements about Irag. That afternoon,
Warner and Sen. Robert Byrd, D-W.Va., did talk at length
on lIrag, but more on that later.

When the Senate resumed on Monday, Oct. 7, the sena-
tors resumed talking about Iraq, but they were not debat-
ing. Instead, there began a long series of senators coming
to the chamber, delivering prepared remarks, and disap-
pearing. TheWashington Post observed of this performance,
“... the ‘debate’ was actually a sequence of prepared
speeches involving little give and take between lawmak-
ers.”®2 The Post was quite accurate.

There was an exception of a subject that popped up from
time to time and was truly debated, sometimes quite hotly;
it was the subject of who gets to speak when, and for how
long. At several points, Sen. Harry Reid, D-Nev., who, as
deputy majority leader for the Democrats, was trying to
keep the parliamentary trains running, complained that
senators were not showing up to speak when they were
scheduled to do so. As one staffer wryly commented, it
was like “trying to herd cats.” At one point on \WWednes-
day, Oct. 9, tempers began to get testy, and it took about
half an hour just to decide who would talk next and about
what.*®* By Thursday, more and more senators privately
and openly expressed dismay that they were not being al-
lowed time to deliver their prepared speeches when they
wanted to. At one point, Sen. Joe Biden, D-Del., could be
heard through his microphone calling how the debate had
been arranged “ridiculous,” but the remark was not printed
in the Congressional Record.*

For the Republicans, McCain, one of the more outspo-
ken proponents of war, was anxious to keep things mov-
ing. As he explained in the Record, all the parliamentary
skids had been greased to have the legislation passed
quickly and in the precise “compromise” form the White
House and the congressional leadership in both the House
and Senate had already agreed on. He was particularly
anxious that no one collect the votes to change a single word
of the legislation’s text:

“We intentionally introduced [in the Senate] the
exact same language [as was being debated and
passed in the House] so that when the other
body [the House] passes it and we pass it, it will
be the exact same message. Modifying that
agreement could reopen issues that otherwise
have been resolved and would unnecessarily

slow down consideration of a resolution that the
president has requested and made clear isan ur-
gent priority for his administration.”®

Staff and senators knew exactly the parliamentary situ-
ation McCain was describing. When the Senate and House
pass different versions of the same legislation, even if just
one word is changed, they must resolve those differences
in a House-Senate “conference committee,” consisting of
the senior members of the committees that generated the
legislation. Those conferences can take, hours, days, weeks,
or sometimes months depending on the character of the
differences between the two bodies and just how insistent
the protagonists are.

If anything were changed in the Senate version of the
Iraq legislation, such a conference could have been re-
quired, and that would have presented opportunities for
obstruction. In the Senate, just appointing the Senate’s
conferees can be filibustered; in the conference, the Senate’s
Democrats would outnumber the Republicans thereby giv-
ing them an opportunity, should they choose to exploit it,
to insist on real changes. When the conference is a done
deal, the whole thing has to be debated, yet again, in both
the House and Senate, with all the attendant opportunities
for things to fall apart, or at least be filibustered and de-
layed yet again. McCain knew he wanted to avoid this laby-
rinth if at all possible.

By Thursday, McCain was clearly losing his patience.
He talked about “invoking cloture” to kill off any chance
of a filibuster. So anxious was McCain to be finished that
he angrily objected when Sen. Mark Dayton, D-Ohio,
asked to be allowed just 30 more seconds to finish his re-
marks.*® It may have been good parliamentary tactics to
rush things along for McCain’s side of the issue, but to
give speakers the “bum’s rush” so America can go to war
was not an uplifting moment for a body that calls itself
“The World’s Greatest Deliberative Body.”

A BRIEF, SHINING MOMENT ON THE ROAD TO WAR
Interjected between the statements on the 4-H club, trade
agreements, and the heated exchanges on who gets to speak
when, there was a brief interlude when an actual debate on
the issue of war with Iraq occurred. It was Oct. 4, and
being a Friday, most senators had left town —as is the mod-
ern custom — for politicking in their home states or other
business out of Washington. As a result, there were only a
few senators around to carry on the deliberations. Luckily



for those who remember when the Senate chamber did
provide a forum for real debates, the members in the cham-
ber that Friday afternoon included long-timers Byrd and
Warner. They actually debated. They went back and forth,
disagreeing on both the policy the president had adopted
and who in the American government had the authority to
go to war. Warner, the senior Republican on the Senate
Armed Services Committee and a “floor manager” for the
legislation, said:

“... the president of the United States, as | read
the Constitution, has the authority, at this very
moment, to employ the men and women of our
Armed Forces in the defense of our nation ... .
We don’t have to pass this [legislation].”%

And later,

*“... our Constitution has given this president
and every president who has preceded him, and
every president who will come after, the author-
ity to utilize all the assets of our nation, princi-
pally the men and women of the Armed Forces,
to secure our interests and protect our people.””®

85-year-old Byrd couldn’t disagree more; both the spe-
cific legislation supporting war and any supposition that
the president had any authority to initiate war on his own
were completely wrong:

“Here we are today: we have rubber spines, rub-
ber legs, and we do not have backbones. This
branch of government, under the Constitution,
is the branch ... to declare war.

The framers were very wise when they de-
termined that these two matters — the decision
to go to war and the making of war — should be
in two different places. The decision, the de-
termination to declare war, should flow from
this branch ... and the matter of making war
should be in the hands of a unified commander,
the commander in chief.

What are we doing? In my view, if we accept
this resolution as it is written, we are saying both

10

of these vital functions would be placed in the
hands of one man.”*

Byrd was also an effective showman. He would peri-
odically pull a dog-eared copy of the Constitution from
his vest pocket and read from it, his voice and his hands
quivering from his apparent passion and his years. Later
on, he would do the same, holding his family Bible.

These exchanges were a joy to watch. Real differences
were being argued out by men who passionately, yet with
dignity, stated their case. They treated each other with real
respect. There were no cheap shots implying opponents
of the president were not patriotic, or that his supporters
were warmongers. Neither gave the other the bum’s rush
or sought some minor tactical advantage by denying the
other the opportunity to talk as long as he sought, but nei-
ther abused the privilege. It was about two hours of the
kind of deliberation that gave meaning to Lott’s and
Daschle’s high expectations.

Then, at the end of the day, Byrd and Warner expressed
their respect for each other and shook hands and left the
chamber. After this brief but uplifting interlude, it was
back to business as usual.

SOME SENATORS DO READ WHAT THEY VOTE ON
On Monday, Oct. 7, the Senate quickly brought itself back
to what the Washington Post had described as a “sequence
of prepared speeches.” On Tuesday, the House started its
“debate” which was, as usual, also in the mode of prepared
speeches in seriatim. While these addresses in the House
and Senate were basically in a random order of who ar-
rived when to read from his or her papers, a pattern did
ultimately emerge. The speeches could be put into one of
three categories:

Senators and House members, mostly Republicans,
supporting Bush on the question of war, who de-
scribed accurately the legislation they were going to
vote on;

Senators and House members, mostly Democrats, op-
posing Bush on the question of war, who described ac-
curately the legislation they were going to vote on; and

Senators and House members saying they supported
Bush on the question of war but who described the



legislation they were to vote on as something radi-
cally different from what was actually before them.
These were both Republicans and Democrats.

As reproduced in the Congressional Record and as shown
on C-SPAN TV, several members of the House and Sen-
ate were willing to make known their support for pre-
emptive, unilateral war against Iraq if and when Bush de-
cided to do so. For example, true-debater Warner ex-
plained the latitude he was willing to grant the president:

“The principal purposes [of this] resolution is
to authorize our president to use that force if,
and | repeat, if he deems it necessary to remove
the threat of those weapons [of mass destruction]
for the security of our nation and other nations.”

And that the force authorized was not limited:

“This resolution also authorizes the president
to use all necessary means ... .4

McCain understood and made it clear that the
president’s pre-emption doctrine and the legislation did not
require that there be a threat of imminent attack:

“Iraq today clearly does not meet the ... stan-
dard of threatening imminent, sudden, and di-
rect attack upon the United States or our Armed
Forces.”*

In the House, the Republican chairman of the Interna-
tional Relations Committee, Rep. Henry Hyde, R-Ohio,
explained the potential for unilateralism:

“We have no choice but to act as a sovereign
country prepared to defend ourselves with our
friends and allies, if possible, but alone if neces-
sary. There can be no safety if we condition our
faith on the cooperation of others ... .”#2

While they saw things differently, but no less patrioti-
cally, various opponents read the legislation the same way.
His description of the legislation as a “rag” may have been
unkind, but Byrd also said less heatedly:

11

“We are voting on this new Bush doctrine of
pre-emptive strikes ... . This resolution, S. J.
Res. 46, we are about to vote to put the impri-
matur of the Congress on that doctrine. That is
what the Bush administration wants us to do.
They want Congress to put its stamp of ap-
proval on that Bush doctrine of pre-emptive
strikes.”*®

Sen. Ted Kennedy, D-Mass., made the same clear:

[We are] “effectively yielding the decision-mak-
ing power of making war or peace — effectively
unilaterally turning that over just to the deci-
sion of the president of the United States ... .
The [legislation’s] language says they can take
unilateral action without a Security Council
mandate to defend against a threat posed by
Irag.”*

Some members, who had clearly read the legislation and
who did not agree with it, sought to change it. Levin, the
chairman of the Armed Services Committee, attempted to
require that the president would only be authorized to use
force if the UN Security Council authorized it, or failing
that, only after a subsequent vote of Congress.* Recog-
nizing that the legislation permitted unilateral action with-
out UN support, Levin and his amendment presented one
of the central issues very clearly:

“The issue that is in dispute is whether unilat-
eral force should be authorized by Congress at
this time ... whether we should authorize the
president now to go it alone ... .”*

His amendment failed to pass.

Opponents in the House also recognized the pre-
emptive unilateralism that was to be adopted and at-
tempted to change it. Rep. John Spratt, D-N.C., offered,
and failed with, an amendment much like Levin’s. Rep.
Dennis Kucinich, D-Ohio, attempted, and failed, to send
the legislation back to the International Relations Com-
mittee with instructions to rewrite the bill to require re-
ports from the president on the likely costs and conse-
quences.*’

In short, there were a number on both sides of the de-



bate who read and understood the legislation permitted
unilateral, pre-emptive hostilities against Irag at some un-
known point in the future. Both those who liked the idea
and those who didn’t agreed that Saddam represented a
serious problem that had to be addressed, with force if it
came to that, but the two sides were willing to grant the
president authority to go to war only under different cir-
cumstances: whenever the president chose under condi-
tions he alone selected; or only under circumstances that
had not yet been realized, such as UN support or a clearer
understanding of other issues, such as cost.

NOT ALL SENATORS CAN READ

Others thought they had a better idea. There was a sub-
stantial category of members, in both the House and Sen-
ate, consisting of both Republicans and Democrats, who
were squeamish about pre-emptive, unilateral war but were
also skittish about permitting any political daylight between
themselves and Bush on the issue of war with Irag. Some
members described this dilemma to the Washington Post:

“More than a dozen Democrats, who requested
anonymity, have told the Post that many mem-
bers who oppose the president’s strategy to con-
front Iraq are going to nonetheless support it
because they fear a backlash from voters. A top
party strategist said every House Democrat who
faces a tough reelection this fall plans to vote
for the Bush resolution.”*

And from Broder again in the Washington Post, who

found:

*“... asquad of embattled incumbents who do
not want to impair their reelection prospects by
challenging the president on his strength as
commander in chief. Senators such as Max
Cleland in Georgia and Tim Johnson in South
Dakota and challengers such as Erskine Bowles
in North Carolina and Alex Sanders in South
Carolina want no daylight between themselves
and Bush on the Iraq issue.”*

Said another way, such senators, and candidates for the
Senate, believed it more important that they be elected than
the United States hesitate before going into a war they did
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not support. The lives of the American soldiers and Iraqi
civilians who would almost certainly be killed were less
valuable, in these people’s minds, than their own political
skin. These oh-so-valuable politicians handled the “di-
lemma” they felt themselves in by voting in favor of the
legislation, but by explaining their vote with words describ-
ing legislation that did not exist. They said they were vot-
ing only for acting through the United Nations and with
allies, and that hostilities must be an act of last resort. They
further said the legislation and their vote were in opposi-
tion to the doctrine of pre-emption, unilateralism, or un-
limited presidential power. So blatant was the contradic-
tion between these descriptions of the legislation and the
actual text of the legislation that one Republican admon-
ished his fellow senators that they needed to read the bill.
Sen. Don Nickles, R-Okila., said:

“I heard some people debating this resolution
as if they had not read it ... . | encourage my
colleagues to read the resolution.”®

The Congressional Record shows who these illiterate
members are. They included Democrats, especially senior
ones and several known to harbor presidential ambitions
in 2004 and 2008, and also a few Republicans. Gephardt,
perennial presidential hopeful and the then-Democratic
leader in the House, explained his vote in favor of the bill
thus:

“Exhausting all efforts at the [United Nations]
is essential ... . We must do everything we can
to get the [United Nations] to succeed ... . Com-
pletely bypassing the [United Nations] would
set a dangerous precedent that would undoubt-
edly be used by other countries in the future to
our and the world’s detriment. It is too high a
price to pay.”!

Why then would he vote for, even be a co-author of,
legislation that enables the president to ignore the United
Nations?

He also said:

“This resolution also limits the scope and dura-
tion of the president’s authority to use force.””?



It does not. It throws verbiage at these ideas by requir-
ing meaningless reports, but in the final analysis the au-
thorization to use force against Iraq is unlimited.

Gephardt also said:

“In my view, [the legislation] is not an endorse-
ment of an acceptance of the president’s new
policy of pre-emption ... . But the acceptance of
such a momentous change in policy must not be
inferred from the language of this resolution.”

By permitting the use of pre-emptive war, as specifi-
cally defined by the doctrine, the legislation cannot be un-
derstood as anything but an approval of the doctrine. What
more cogent endorsement can there be? As one of the au-
thors of the legislation, Gephardt had an opportunity to
alter the text of legislation with just a fig leaf to declare the
precedent of this war not to constitute congressional ap-
proval of the doctrine, but he failed to do even that. It was
more convenient to just describe the resolution inaccurately.

The gap between rhetoric and reality was at least as wide
in the “The World’s Greatest Deliberative Body.” One
Democratic Party presidential candidate, Kerry, said:

“If we do wind up going to war with Iraq, it is
imperative that we do so with others in the in-
ternational community, unless there is a show-
ing of agrave, imminent—and | emphasize ‘im-
minent’ — threat to this country which requires
the president to respond in a way that protects
our immediate national security interests ... .

Let there be no doubt or confusion about where
we stand on this. | will support a multilateral
effort to disarm [Saddam Hussein] by force, if
we ever exhaust those other options ... but I will
not support a unilateral U.S. war against Iraq
unless that threat is imminent and the multilat-
eral effort has not proven possible under any
circumstances ... .

Nor is the grant of authority in this resolution
acknowledgement that Congress accepts or
agrees with the president’s new strategic doctrine
of pre-emption. Just the opposite. This resolu-
tion clearly limits the authority given to the
president to use force in Iraq and Irag only.””s*
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One wonders if Kerry had read either the text of the leg-
islation he was voting for or the White House’s document
proclaiming the pre-emption doctrine, especially how it de-
fined “imminent.” If Kerry had read these documents,
one then wonders if, to him, words in print have any mean-
ing other than what a U.S. senator wants to pretend they
mean.

Daschle, Lieberman, and Sen. Hilary Clinton, D-N.Y.,
all made the same kind of statement.

Daschle:

“The president’s desire to wage war alone, with-
out the support of our allies ... waswrong ... .”%

But the legislation he was voting for permitted the presi-
dent “to wage war alone.” Daschle went on to argue for
cooperation with the United Nations, and with allies, and
to use force only as a last resort, all things the legislation
rendered null and void as preconditions for war. He then
concluded,

“If the administration attempts to use the au-
thority in this resolution without doing the work
that is required before and after military action
in Iraq, the situation there and elsewhere can
indeed get worse. We could see more turmoil in
the Persian Gulf, not less. We could see more
bloodshed in the Middle East, not less. Ameri-
cans could find themselves more vulnerable to
terrorist attacks, not less.”®

If one wants to require a president to do “the work be-
fore and after military action” to make awar palatable, why
would one support legislation that requires no such thing?

Lieberman wrote in an oped to the Wall Street Journal:

“Our resolution does not give the president a
blank check. It authorizes the use of U.S. mili-
tary power only ‘to defend the national security
of the United States against the continuing
threat posed by Iraq’ and to ‘enforce all relevant
United Nations Security Council Resolutions
regarding Iraq.” >

He failed to point out that the language he was pretend-
ing somehow limited the president was, in fact, a blank



check. He continued in this make-believe vein in the Sen-
ate Chamber:

“... the United States will not go italone ... .

If we come to that moment where we have no
other choice but war, then it is clear that we will
have allies in good number at our side. That was
one of the items we added to the resolution ... .”’®

Lieberman was one of the authors of the legislation; he
went to the White House to stand in front of the cameras
with the president to endorse it. One wonders if he can
read and understand legislation.

Clinton had the wishful thinking disease worse than
most others:

“Today, Mr. President, we are asked whether
to give the president of the United States au-
thority to use force in Iraq should diplomatic
efforts fail to dismantle Saddam Hussein’s
chemical and biological weapons and his nuclear
program ... .

Some people favor attacking Saddam Hussein
now, with any allies we can muster ... . How-
ever this course is fraught with danger ... . Ifwe
were to attack Iraq now, alone or with few al-
lies, it would set a precedent that could come
back to haunt us ... a unilateral attack ... is nota
good option ... .

I believe the best course is to go to the United
Nations for a strong resolution ... .

I believe international support and legitimacy
are critical ... .

My vote is not, however, a vote for any new doc-
trine of pre-emption or for unilateralism or for
the arrogance of American power or purpose,
all of which carry grave dangers for our nation,
the rule of international law, and the peace and
security of people throughout the world... .

So it is with conviction that | support this reso-
lution as being in the best interests of our nation.
A vote for it is not a vote to rush to war ... .”*°
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It is hard to imagine a more perfect contradiction be-
tween the text of the legislation and what Clinton said she
was voting for and why. Life can apparently get a little
weird in Clinton’s mind.

There were other Democrats pretending the legislation
did not say what it said, including Cleland,® Ben Nelson of
Nebraska,! Evan Bayh of Indiana,®? Bill Nelson of Florida,®
and Dodd.® There were also some Republicans, including
Voinovich and Sen. Chuck Hagel of Nebraska, who said:

“A regional and international coalition is essen-
tial ... .

America must understand it cannot alone win a
war against terrorism. It will require allies,
friends, and partners ... .

If we do it right and lead through the [United
Nations] in concert with our allies, we can set a
new standard for American leadership and in-
ternational cooperation.”%

Whoever taught these members of Congress to read did
a lousy job; wherever these senators went to elementary
school, they were obviously “left behind.”

HE WHO HESITATES AND THEN GETS LOST

In reviewing the Congressional Record and listening to the
C-SPAN TV telecast of the House and Senate “debates,”
only one member seemed genuinely undecided about how
he was going to vote. This was the chairman of the Senate
Foreign Relations Committee, Biden. In his initial state-
ments, he described the issues very well:

“The president said he has not decided whether
or not we are going to go towar. He said itis his
hope that it can be avoided. Yet, for the first
time in the history of the United States of
America ... the president of the United States
is asking for the Congress to give him the
equivalent of a declaration of war —to go to war
— before the president has made up his mind.”®

He also clearly understood the new pre-emption doctrine:

“The president always has the right to act pre-
emptively if we are in imminent danger. If they



are coming over the hill, he can respond; if mis-
siles are on the way, he can respond. But that is
not the way | hear it being used here. We are
talking about pre-emption [without an actual
imminent attack], as if we are adopting a policy.
As [former Secretary of State] Dr. [Henry]
Kissinger said before our committee, that will
undo an agreement the Western world made in
the early 1640s at the end of the religious wars
in Europe, which said no country has a right to
pre-emptively move against another county be-
cause they think they are going to be bad
guys.”¢

And, later, Biden expressed his concern that the legis-
lation, in effect, permitted the use of the pre-emption doc-
trine and was, in fact, an endorsement of that doctrine:

“1 find myself supporting this resolution but
worried that supporting this resolution will get
us into real trouble ... .

I hope we don’t walk out of here ... and some-
body six months from now or six years from now
will say we have the right now to establish this
new doctrine of pre-emption and go wherever
we want anytime.”®

Biden, as chairman of the Foreign Relations Committee,
was in a position to lead a serious effort to amend the reso-
lution to bring it into conformance with his, and others,’
views on acquiring UN support before the United States
goes to war. However, he ultimately decided to do noth-
ing, except to let the disease of saying one thing and cast-
ing a vote for something totally different wrack his brain
with its virulent toxins.

Biden decided to attempt to change not a single word of
the resolution but to describe it in ways very different from
what he had been saying earlier. Among the last flurry of
prepared speeches on the last day of the “debate,” he said:

“This is not a blank check for the use of force
against Iraq for any reason. It is an authoriza-
tion for the use of force, if necessary, to compel
Irag to disarm, as it promised after the Gulf
War,”®
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Incorrect: the resolution authorized the use of force
against “the continuing threat posed by Iraq” as deter-
mined by the president. Saddam’s weapons of mass de-
struction were one of those “continuing” threats, but un-
der the text of the resolution the president had the clear
right to invoke any threat he cared to, and if Biden were to
say to the president, as did Lincolnin 1848, “I see no prob-
ability of [Saddam attacking] us,” Bush would be fully
within his rights to say, “Be silent; | see it, if you don’t.”

PROBING FOR THE BOTTOM OF THE GUTTER
As we know, some Democrats felt they would be vulner-
able if they voted their beliefs and opposed the war. Those
who voted against their own thinking — and, therefore,
deemed their own political skins supreme above all else —
probably thought they had escaped war-related cheap shots
from Republicans. They were wrong; they overestimated
the ethics of their opponents. Some Republicans could not
deny themselves the opportunity to engage in true gutter
politics, even after the target Democrats had cast their vote
for the president’s war.

In what became a nationally reviled example, the Re-
publican candidate for the Senate in Georgia, Rep. Saxby
Chambliss, ran a television ad picturing Osama bin Laden
while the narrator talked about the Democratic candidate,
incumbent Cleland. Cleland voted for the war legislation,
but he opposed Bush'’s position on federal personnel poli-
cies in a homeland security bill. Chambliss equated
Cleland’s support for federal hiring and firing rules in the
new Homeland Security Agency to be equivalent to aiding
bin Laden. These rules may favor sloth and bureaucratic
clog, but to equate them to the wanton slaughter of inno-
centsis the lowest imaginable form of belly-crawling I have
seen in three decades of work for politicians. Just to make
candidate Chambliss’ slander even more disgusting, it
should be noted that Cleland was a veteran of the Vietnam
War, who lost both legs and an arm on the battlefield.

In an ad campaign that did not attract, but should have,
the same level of national disgust, Republican candidate
John Thune in South Dakota tried much the same thing
by linking his Democratic opponent, Tim Johnson, to
Saddam because Johnson voted against Bush’s budget re-
quest for missile defense.

The voters in Georgia rewarded the proponent of these
vile tactics with an electoral victory. One wonders how
much lower the Republican candidates would have been
willing to go if the Democratic candidates who ducked had
voted against the president on the war. It is entirely pos-



sible that the Republicans had already hit the bottom of
the gutter, and had the targets of these attacks stood up,
steadfast, for their own convictions, they might have done
better. At least one hopes so. In the case of Georgia, per-
haps they’ll hand out paper bags at the state border for the
voters to put over their heads when they leave the state.
Of course, it was not just Republicans who crawled in
the gutter on the question of war and security. In South
Carolina, Democrat Alex Sanders slandered his Republi-
can opponent, Lindsey Graham, for voting against the
death penalty for terrorists, even though Sanders himself
was an opponent of the death penalty. On Oct. 9, during
the House consideration of the Iraq legislation, Democrat
Rep. Pete Stark of California went beyond disagreeing with
Bush and criticizing his policies, and engaged in a crude
ad hominem attack: “Rich kids will not pay [for the war
against Iraq]; their daddies will get them deferments as Big
George did for George W.”" This and other personal slurs
earned Stark a reprimand from the presiding speaker of
the House, which —while not unheard of — is pretty rare.”
In Congress, and elections for Congress, some in both
parties make appalling behavior a bipartisan enterprise.

SOME PEARLS AMONG SWINE

Beyond the bright spot of the real — and respectful — de-
bate between Warner and Byrd on Friday, Oct. 4, there
were some Democrats and Republicans in the House and
Senate who rose above the baser instincts of their colleagues
and voted against what conventional wisdom held was their
political self interest. Democratic senators Richard Durbin
of Illinois, Levin of Michigan, Jack Reed of Rhode Island,
and Paul Wellstone of Minnesota all were up for election
and, therefore, were potential targets for Chambliss-style
gutter-sniping. These senators nonetheless voted against
final passage of the Iraq legislation. Wellstone was par-
ticularly notable in this group. Durbin, Levin, and Reed
were not facing serious challenges in their re-election bids;
polling in early October made it clear their opposition was
getting no traction with the electorate.”? \Wellstone was,
instead, running behind his opponent and was clearly vul-
nerable. He probably expected his opponent to exploit,
one way or another, his voting against the legislation, but
he nonetheless did so. Wellstone and members of his fam-
ily were killed in an airplane crash shortly after the Iraq
vote when he had returned to Minnesota to campaign.
Wellstone courageously stood alone as one senator who held
on to and voted for his convictions on the Iraq legislation,
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evenwhen he knew it would hurt him politically. His death
was not just a loss; it was a tragedy.

Also notable was Republican Sen. Lincoln Chaffee of
Rhode Island. He was not up for re-election, but as the
only Republican voting against the legislation in the Sen-
ate, he was not winning any new friends in the White House
or among the Republican congressional leadership. The
same is true of Republican Rep. Connie Morella of Mary-
land and Rep. Jim Leech, lowa, and very few others, in the
House. They voted against the war and the president.
Morella and Leach were especially notable because they
were in close races.” Their districts were both politically
liberal, and some might argue that their political advan-
tage was to vote as they did. That may or may not be the
case; however, it took some real guts to vote against a presi-
dent in one’s own party on an issue so important.

CONCLUSION

Senators and their staff like to tell visitors to the Capitol
building that the U.S. Senate is “The World’s Greatest
Deliberative Body.” The Senate’s own official website uses
that moniker.”™ Itis clearly atitle that fits the senators own
image of themselves. The reality is different. The moni-
ker is a figment of their egos.

One is tempted to recoil from the behavior of some in
today’s Congress and to think that the advocates of inflated
war powers for the presidency, like McCain, are right that
the power to decide war should be seated with the presi-
dent alone. However, Bush’s exploitation of the war issue
for political purposes in October 2002 amply demonstrates
that the executive is just as capable as the Chamblisses in
the congressional gutters to use an issue as terrible as war
for partisan political advantage.

One is also tempted to declare a pox on all their houses
and to judge the House, the Senate, and the president all
unfit for treating serious questions in a statesmanlike man-
ner. However, even if the U.S. constitutional system failed
to produce a un-political result on the question of war with
Irag in October 2002, the failure was much more one of
human nature than of the Constitution. There is reason
for some hope based on the performance of a few Republi-
cans and Democrats, but just a few, in today’s Congress.
Regardless of their position on this war, Americans should
take pride in the likes of Warner, Byrd, Chaffee, Wellstone,

*  Tohiscredit, Morella’s Democratic opponent, Maryland State Senator Chris
Van Hollen, did not attempt to exploit her vote on the war.



and even McCain, who, while intemperate, made himself
abundantly clear. There are others in the House, such as
Morella, Leach, Spratt, and Kucinich. To the rest, we owe
only the fare for a trip to the dustbin of history.

In 1787, George Mason of Virginia said he did not want
to give the war power just to the president, or even to the
Senate, which as originally designed was not to be popu-
larly elected. He assumed that the more representative
House would act as a brake. That turns out not to be the
case today. Popular election carries with it no guarantee of
statesmanlike conduct during or after election campaigns.
It does, however, remain for the voters to, first, take no-
tice, and second, remember. In a democracy, the elector-
ate gets a government only as good as it deserves.

One would hope that Bush can yet find his way to the
political high road, but it doesn’t look like that is going to
happen. OnJan. 22,2003, itwas reported that “ ‘The presi-
dent considers this nation to be at war,” a White House
source says, ‘and, as such, considers any opposition to his
policies to be no less than an act of treason.”””* If this re-
port is true, the president might be kind enough to tell us.
Perhaps he will at his State of the Union message on Jan.
28. He might also want to clarify whether the people be-
ing arrested for treason will be Iraqis for failing to kowtow
to their president or Americans failing to bow to theirs. It
would be helpful to the U.S. troops in the field; they’ll need
to know what, or who, they are fighting for.
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