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Too big to debar

Why only small firms
get hammered

By KAREN ROBB

ida Perez is trying to prove to the

Air Force that her company is trust-

worthy enough to do business with
the government.

The 6-year-old company, San Antonio-
based JADCAP Machine Works, makes
aircraft parts and sells about 70 percent of
them to the Defense Department.

In early 2003, the Air Force's debarment
official, Steven Shaw, placed Perez, her
husband, Joseph, and their jointly owned
company on the govermment's list of peo-
ple and companies excluded from doing
business with federal agencies. Shaw sus-
pended them on suspicions that Perez’
company is closely affiliated with another
company, owned by her father, that was
previously debarred for selling defective
aircraft parts.

Of the 3,400 companies on the list now,
more than 2,700 — 80 percent — got there
the way the Perezes did: through a discre-
tionary process called suspension and de-
barment.

See DEBAR, Page 6
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How two companies that sold faulty
parts to the military fared under the

government’s debarment process:
Company i Alrralt Maching 16y | Lockneed Marts Gon
~Ban Antonid et Bathesda, Md-* -
Annual revenues $1.5 million $31.8 billion
Fauity parts 764 sdapter plave SSSETHEH 14 toaé i
“For Alf Force F-5 figterjetsand” ssebinblies forNevy .~
“ihe 1-38 trainer jety -F/A=18 Hornet aifcralt
Date of settiement March 2003 September 2002
Fine or sentence $1,000 fine and $113,000 $6.2 million fine and an
in restitution agreement to replace the parts
Debarment or suspension Debarred by the Air Force Not recommended for
until January 2006; company is  debarment by the Navy
now going out of business
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setfement was with Lockhoed and BAE Systems.
SOURCE: Federal Times msearch GRAPHIC BY MARCIA STAIMER
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But the process is widely panned
by contractors and federal pro-
curement officials alike. Decisions
are made behind closed dooes by a
handful of debarment officials.
Practices vary from agency to
agency, and, critics say, the process
unfairly targets small companies
and rarely aims at large compa-
nies.

is obvi-
o
" said Dandelle Bri-
an. executive director of the gov-
the Pro-
rnment

iect on Gavernment Oversight.
This spring, debarment offi-
cials, procurement experts from

academia, contractor advocates

and better government groups
will meet to consider ways to im-
prove the process.

“What we are trying to do in the
acquisition cormmunity is start a di-
slogue 30 we can reach a consen-
sus on the best way to approach
debarment,” said David Drabkin,
deputy associate administrator for
acquisition policy at the General

GSA, along with George Wash-
ington University in Washington,
is sponsoring open forums on the
topic and is inviting critics of the
debarment process to take part.

“We is

We_are tyilled that GSA is
sponsoring_these _discuasions.
Hopefully they will lead to the
right solution,” POGO's Brian said.

Senall companies bear the brumt
In some cases, laws and regula-
tions spell out clearly when com-
panies are to be debarred. About
800 companies are on the debar-

laws where debarment is required.

But in the majority of cases, the
decision of whether a company
gets debarred relies entirely on
the aggressiveness of a customer
agency's debarment program and
each company's ability to defend
itself if targeted for possible de-
barment.

Critics say a company's free-
dom to win new contracts after
bad conduct depends too often
on whether it is a large, powerful
corporation that provides the
government products and servic-
es that are not easily available
from other companies.

The_Project on Government
Qversight maintains a databese of
alleged misconduct by the gov-
ernment’s top 10 contrgctors. It
shows that those contractos have
paid $2.97 billion dollars in fines,
penalties, restitution, settiements

1) 20 in-
stances of alleged misconduct in
the Jast 10 vears. But none of

COl €8 was

In the Perczes’ case, the debar-
ment proceeding was initiated by
the Air Force, which has an ag-
greseive debarment program. The
service has mspended ar debarred
more companics than any other
agency: more than 200 of the ap-
proximately 2,700 companies now
on the so-called excluded parties
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Robert Meunier, debarring and suspending official for the Envirenmental Protection Agency, says EPA works aggres-

sively to prevemt its grantees from dein| business with untrustworthy contractors.

list through the discretionary de-
barment and suspension process.
The only large company the Air
Force has placed on the list
through discretionary debarment
is the space launch division of
Boeing Co. of Chicago, which was
suspended last sumner for using
information improperly obtained
from its competitor to win con-
tracts.

Shaw, the Air Force's deputy
general counsel [or comracior re-
sponsibility, would not discuss
the Perez case because it is still
pending. But he said that the Air
Force’s debarment process does
not dilferentiate between small
and large companies.

“We are just as likely to consid-
er a large company for debar-
ment, but it is easier for large
companies (0 prove (hat they
have solved their probiems,” he
said. "They have more resources,
are more sophisticated, and it is
easier for them to do things like
fire the peuple who were in-
volved in the misconduct than it
is for small companies. With
small companies it is often the
owner who committed the mis-
conduct in the first place.”

Perez suid that to save her com-
pany’s federal business, she must
prove to the Air Force that her
business is not connected to Her-
co Aircraft Machine Inc., which s
owned by her father. [lerco was
debarred last year after being con-
victed in [ederal court of deliber-
ntely selling the government de-
fective aircralt parts.

“We have nothing to do with nry
father's business, but it is veey
hard to prove that you are ruit do-
ing something,” Perez, said. “If the
process was (air, the Air Force
would have to prove my father
was involved. If that was the case,
I would he confident that we
would win, since he i3 not in-
volved in our husiness.”

Perez had worked for her fa-

Open discussion is needed to ensure the debarment process is faii, says
David Drabkin, deputy associate administrator for acquisition policy at the
Gomeral Services Administration.

ther's company since the eadly
1990s. In 1998 her husband start-
ed JADCAPD, and in 2001 she left
her father's company and becane
vice president of JADCAP. She
says that her father never invest-
ed in her company or heiped
manage it. “We wanted to do it on
our own,” she sail.

JADCAD has heen suceessful ot
winning contrrcts 10 build (ools
and parts for wilitary aiveraft auwd
had more than $1 million i rev-
enue the year before the suspen-
sion. It i 14 emiployees,

Because suspension and dehar-
ment does not affeet carrent con-
tracts, JADCATD has been able to
stay in husiness during the 14
months it has been suspended,
bt will not Last much longer.

“1 figure we have enough busi-
ness to stay open another four
wonths. After that we will have to
close il we aren't allowed (o win
new contrnets,” she saied.

Perez expects a deciston from
the Air Force hy May.

So far, the Perezes, whose an-
nual combined salary is about
£50.000, have spemt more than
$30.000 on attormneys and (ravel
expenses o0 Washinglon (o meet
with Air Foree debharment offi-
clals. “We have put all onr money
in oar business. so spending this
much fighting debarment is very
hard for us.” Perez said.

Shaw sald that companies are
not required to hire attormeys to
defeud themeselves in the debar-
ment prowess. “We work very
hard to aceommodate sl com-
panics and will take evidenee over
the phone rather than make them
travel 10 Washington.™ he said.

Hereo is not the onfy delense
copteactm acensed of supplving
the military with defeetive parts.
Defense glant Lockhesd Aartin



Corp. of Bethesda, Md., agreed to
pay $6.2 million in 2002 for selling
the Navy defective parts. But
Lockheed did not have to prove to
the Navy's debarment official,
Wiliard Blalock, that it had solved
its problems that led to the faulty
parts. Blalock said he never pur-

pans,nevermfenedmemeto

Amy Gilliland, Navy spokes-
woman, said the command did
not believe debarment was war-
ranted because the company co-
operated with the Navy in cor-
recting the problem.

“It is important to note that no
adverse impact on aircraft flight
control performance was docu-
mented during operational flying
over millions of flight hours as a
result of the [defective parts)],”
Gilliland said.

Jeffery Adams, spokesman for
Lockheed, ssid the company
acted just the way a responsible
contractor should. “We cooperat-
ed fully and the Navy never ques-
tioned our present responsibility,”
Adams said. He points out that
Lockheed was never accused of
criminal misconduct.

Paul Mamns, & partner with

Raymond Anderson, a former
Lockheed employee who brought
the lawsuit against the company.
He said that in his 12 years of su-
ing companies for cheating the
government, he has found the
Navy is slow to debar contractors
that engage in misconduct.

“In my experience, the Navy is
most reluctant to debar contrac-
tors, because if they debar their
contractors they have to find new
ones, and that can cause pro;ects

standing around appropriations
time about projects that fall be-
hind schedule.”

According to the excluded par-
ties list, which is maintained by
the General Services Administra-
tion, the Navy has debarred or
suspended approximately 70 of
the contractors on the list, about

The Alr Force's Shaw said his
service does not rely on its com-
mands to refer companies for de-
barment. “There is an inherent
conflict of interest when it is left to
the command doing business with
the company to decide whether a
company should be considered for
debarment,” Shaw said. “That is
whiy the Air Force has a separate,
independent debarment official. |
can initiate proceedings whenever
it is appropriate. | don't wait for
companies to be referred.”

The Environmental Protection
Agency also has an independent
debarment office that aggressive-
ly pursues allegations of miscon-
duct by its vendors, said Robert
Meunier, ing and suspend-
ing official for EPA.

“We have people who go
through the newspapers looking
for companies that have been ac-
cused of wrongdoing,” he said.

See DEBAR, Page 7
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His agency has debarred or sus-
pended about 120 companies on
the excluded parties list.

One reason EPA is 80 aggres-
sive is to protect the organiza-
tions that receive grants from
EPA, which are forbidden from
doing business with companies
on the list.

“A lot of our grantees are smail
and unsophisticated,” Meunier
szid. “They don't have the re-
sources to do thorough investi-
gations of potential contractors,
and we don't want them to do
business with untrustworthy

companies.

Meunjer, chairman of the Inter-
agency Suspension and Debar-
ment Coordinating Committee,
said his agency's aggressive
Stance is unusual "Most sgencies
don'’t vest the resources neces-
sary to pay for a vigorous debar-
ment program,” he said.

Another reason the debarment

and suspension is applied un- -

evenly is that different agencies
use different standards when
considering whether to debar or

“Agencies frequently follow the
easy road of either refusing to act
except in the clearest of cases, or
of deferring to act for several
years until such time as the ev}-
dence has been fully developed
by other agencies in litigation,”
Shaw said.

The cost of debarment

Another factor that some agen-
cies consider is the economic im-
pact of cutting off a contractor
from future business. “Agencies
have to fulflil their missions,” Me-
unier said. a comtrac-
tor that is the only source of
something an agency needs can
be equivalent to shooting yourself
in the foot.”

But there is no consensus on
whether agencies should consid-
er the impact on their contracting
programs before taking a debar-
ment action.

GSAs Drabkin said the cost to
the agency of banning a contrac-
tor should never be a factor. His
agency suspended Ashbum, Va.-
based telecommurnications gisnt
WorldCom last July while it con-
sidered whether to debar the
company for poor internal con-
trols and ethics problems be-
cause it was embroiled in an ac-
counting scandal in which it
overstated its earnings by $11 bil-
lion.

GSA ended WorldCom's sus-
pension in January, just in time
for it to receive a one-yesr con-
tract extension (o provide
telecommunications services to
federal agencies. Agencies do
more than $300 million of busi-
ness a year with the company.
Ending WorldCom's federal busi-
ness would have forced customer
agencies to spend an estimated
$100 million collectively to
change phone companies.

“Even though the debarment
may have been a hardship for the

agencies, we didn't care and nei-
ther did the agencies,” Drabkin
said. “If we found that the com-
pany was not responsible, we
would not want to do business
with them no matter what it
cost.”

Air Force Maj. Gen. Craig
Cooning, recently named the Air
Force's director of space acquisi-
tion, agrees that the inconven-
jence and expense of debarring
an important contractor is irrele-
vant. “Our first and foremost pri-
ority is to ensure the integrity of
the system,” Cooning said. “We
want the American people to
know we are spending their tax
dollarg with companies that are

trustwocthy.

He said the Air Force’s recent
suspension of Boeing's space
launch division has not endan-
gered his organization's effec-
tiveneas at all. “We have a waiver
process we can use if it is a na-
tional security issue, but there
have been very few overrides,” he
said. “The issue that we may
_spend more because Boeing is
has never even come
“up in dincussions.”

The Air Force is unlikely to
have to ask for national security
waivers to continue to do busi-
ness with ting JADCAP, since ma-
chine shops like it are common-
place. “We have always done a
good job and never had any com-
plaints,” Perez said. “But it is very
hard for such a small company to
fight something as big as the Air
Force. Bow do we convince them
they can trust us?”

Pellicking debarment
Clouding the debarment picture
- further is a recent trend toward
debarring companies for general
misconduct rather than misdeeds
committed within the scope of a
government contract. For in-
stance, in March 2002, GSA sus-
pended Chicago-based account-
ing firm Arthur Andersen and
Houston-based energy company
Enron Corp. from receiving new
government contracts for one
year becauvse of by the
Securities and Exchange Com-
mission that the two companies
defrauded stockholders.

“In the past there was a bright
line between conduct that affect-
ed government contracts and
conduct that didn't," GSA's
Drabkin said. “That line is no

now will be considered for de-
barment.”
But some observers say ﬂut
the suspension of ¢
such as Enron and WorldCom
were made for political reasons
and are exceptions rather than
the result of a clear policy that
agencies feel obliged to follow.
“The public flogging of Arthur
Andersen and Enron generated
voterpleasing sound bites but did
very little to protect the govern-
ment, since neither were signifl-
cant government contractors,”
said Steven Schooner, professor
at the George Washington Uni-
versity Law School. “The govem-
ment is afraid to debar large con-
tractors. There are very few
household names on the exclud-
ed party list.”




