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Jumming the Revol

Efficient, or Simply

How Is the Federal Acquisition Community

By Stuart B. NiBLEY

In October 2003, a coalition
of public interest groups call-
ing itself the “Revolving Door
Working Group” (RDWG)
published a significant con-
tribution to the educational
and analytical material avail-
able in the public domain
relative to the problematic
issue of the “revolving door”
through which prized talent
passes from industry to gov-
ernment, and often back to industry. The work, entitled A
Matter of Trust: How the Revolving Door Undermines Public
Confidence in Government—aAnd What to Do About It,
includes the following single-paragraph preamble quoted
from Federalist Paper No. 57 attributed to James Madison:
The aim of every political Constitution is or ought to be first to
obtain for rulers, men who possess most wisdom to discern, and
most virrue to pursue the common good of the society; and in
the next place, to take the most effectual precautions for keep-

ing them virtuous, whilst they continue to hold their public
trust. #

"The Darleen Druyun revolving door scandal, and par-
ticularly the revelations she volunteered at her sentencing

Stuart B. Nibley is a parmer in the Construction and Government Con-
tracts Group at Thelen Reid & Priest, LLP, in its Washington, D.C._,
office. This article is adapted from a paper presented in March 2006 at
the American Conference Institute, Second National Eorum, Defense
Industry Compliance: Staying Compliant and Competitive in a Highly
Scrutinized Environment. The author expresses his gratitude to his
colleagre, Michael Askew, who assisted in the preparation of this piece.

Reacting to the
Darleen Druyun and Other Recent Ethics Scandals?

hearing in October 2004 admitting that she had in fact fa-
vored the Boeing Company in her official capacity as the
U.S. Air Force’s highest placed acquisition official, rocked
the federal acquisition community in ways that still rever-
berate. However, it was more than merely the Druyun de-
bacle and its intensity that has caused the acquisition com-
munity and its critics to reexamine the status of the ethics
environment in the government contracting arena. Some
of us are “experienced” enough to remember the fallout
from the [ll Winds scandals of the 1980s. Not since then
has the acquisition community been forced to examine it-
self in a way that pits acquisition efficiency against the
need for oversight, accountability, and even the more
amorphous concepts of integrity and respect. Not surpris-
ingly, the responses from industry, within the government,
and from outside are anything but uniform. This arricle
examines some of these responses and some of the more
(continued on page 16)



REVOLVING DOOR

(continued from page 1)

prickly issues government contractors face in addressing
the challenges that are presented by the revolving door
and its complex tale of laws and regulations.

The Major Questions

What Impact Has, and Will, the Revolving Door Scandals Have
on the Procuremenf Process?

Although the epicenter of the federal acquisition commu-
nity’s recent round of self-examination has unquestionably
been the Darleen Druyun scandal, several other occur-
rences of ethical controversy have caused the community
to engage in ever more intensified self-scrutiny. The
RDWG lists several other situations that preceded
Druyun’s attempted jump to “the other side,” each of
which calls into question the effectiveness of the current
legal constraints. According to the RDWG:?

Revolving Door Case Studies Darleen Druyun
and Boeing.

E-mail exchanges between Druyun’s daughter and Boe-
ing officials revealed how all parties violated the con-
flict-of-interest and ethics system.

%ok ok

On April 20, 2004, Druyun pleaded guilty to charges
of conspiracy to defraud the United States. In her plea,
Druyun acknowledged that she had favored Boeing in
certain negotiations as a result of her employment nego-
tiations and that other favors had been provided by Boe-
ing to her. Druyun also admitted that Boeing’s hiring, at
her request, of her future son-in-law and her daughter in
2000, along with her own desire to be employed by Boe-
ing, influenced her decisions—as a government employ-
ee—in several matters affecting Boeing. These included:
the Boeing tanker deal (which she stated was a “parting
gift to Boeing”), Boeing’s $100 million payment to re-
structure the NATO AWACS program, the selection of
Boeing to upgrade the avionics of C-130 aircraft, and the
agreement “to a payment of approximately 412 million
dollars to Boeing” in connection with the C-17. In Oc-
tober 2004, Druyun was sentenced to nine months in
prison, a $5,000 fine, three years of supervised release,
and 150 hours of community service.

The Associated Press reported on February 2005 that
the Pentagon was investigating eight Air Force contracts
handled by Druyun. Those contracts ranged in value
from $42 million to $1.5 billion each, with a total value
of about $3 billion. That same month, the GAQ released
two Comptroller General opinions in which it found that
Druyun had tainted the process in which Boeing was
awarded contracts for the production of the Small Diam-
eter Bomb and for various activities related to the avion-
ics modemization upgrade program for C-130 aircraft.

The GAO recommended that both contracts, or the
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tainted portions therein, be put out for new competition.
PETER ALDRIDGE AND LOCKHEED MARTTN.
Edward C. “Pete” Aldridge formerly served as Undersecre-
tary of Defense for Acquisition, Technology, and Logistics.
He was also head of a DoD review board that made the
decision to pursue procurement of the Lockheed Martin
F/A-22 fighter jet. In January 2003, Aldridge approved
the contract for the F/A-22 program. Two months later,
he secured a position on the board of directors of Lock-
heed Martin, the federal government’s top contractor and

- maker of the F/A-22. On March 15, 2004, the General

Accounting Office (GAO) released a report documenting
that the cost for the F/A-22 program continues to sky-
rocket, though DoD has failed to justify the need for this
aircraft, given current and projected threats.

DAVID HEEBNER AND GENERAL DYNAMICS.
Army Lt. General David K. Heebner was a top assistant
to the Army Chief of Staff, Gen. Eric Shinseki, and
played a significant role in drumming up support and
funding for Shinseki’s plan to transform the Army. One
of the key elements in Shinseki’s transformation “vi-
sion” was a plan to move the Army away from tracked
armored vehicles roward wheeled light armored vehicles.
In October 1999, only three months before Heebner
retired, Shinseki’s “Army Vision” statement called for
an interim armored brigade: “We are prepared to move
to an all wheel formation as soon as technology per-
mits.” General Dynamics, which manufactures the
wheeled Stryker, was the beneficiary of this new vision,
essentially putting United Defense, which produced
tracked vehicles, out of the running.

General Dynamics formally announced the hiring of
Heebner, as Senior Vice President of Planning and De-
velopment, on November 20, 1999. That was just one
month after Shinseki announced his “vision” and more
than a month prior to Heebner'’s official retirement date
of December 31, 1999. The $4 billion Stryker contract
was awarded to General Dynamics in November 2000.
Heebner was present in Alabama for the April 2002
rollout of the first Stryker and was recognized by Shinseki
for his work in the Army on the Stryker project.

BOBBY FLOYD AND LOCKHEED MARTIN.
In 1997, Air Force General Bobby O. Floyd led the gov-
ernment’s investigation into a fatal HC-130P Hercules
plane crash. According to press reports, in October
1998, Floyd was contacted by the plane’s manufacturer,
Lockheed Martin. He filed a letter of recusal, which dis-
qualified him from taking any official actions involving
Lockheed, in November 1998. Despite that recusal,
Floyd continued to investigate the crash until March
1999, concluding that his new employer was free from
blame. Despite that appearance of impropriety, the Air
Force concluded that Floyd did not violate conflict-of-
interest or ethics laws. Floyd then joined Lockheed Mar-
tin Alircraft & Logistics Centers in May 1999 as Deputy
General Manager of the Greenville Aircraft Center. He
was promoted to Vice President and General Manager in



May 2000, then to President and General Manager of
Logistics for the Centers in Novemnber 2001.

RICHARD PERLE AND BOEING. Perle served
as Assistant Secretary of Defense in the Reagan Admin-
istration and was a member of the Defense Policy Board
from 1987 to 2004, serving as its Chair from 2001 to
2003. He resigned as Chairman in March 2003, after a
conflict-of-interest controversy involving a consulting
job he took with the bankrupt telecommunications firm
Global Crossing Ltd. During the summer of 2003, Perle
expressed his support for the Boeing tanker deal—a deal
that would direct billions of dollars to Boeing. His sup-
port for the tankers came just 16 months after Boeing
committed to invest $20 million with Perle’s venture
capital firm, Trireme Partners.

A Washington Post article described Perle as the “ulti-
mate insider” and discussed his use of the revolving door
and the access that it provides. William Happer, a for-
mer Energy Department official stated that the revolv-
ing door is “an old American tradition, and Richard
Perle I think is doing it in an honest way. He’s one of
hundreds and hundreds who do it.” Perle denied that he
was hired by any company because of his connection to
policy makers. Subsequently, Perle seemed to contradict
himself when recounting his role in assisting a company
to obtain a foreign contract: “Was [his contact with for-
eign ambassadors] a result of my influence? Yeah, it was.
It was a result of the fact that they, the people | went to,
knew me so they took my phone call.”

Examples of the Revolving Door in Various
Federal Agencies

Former federal officials can be found in key executive
and board positions at many of the country’s largest cor-
porations and trade associations. Here are some examples
involving veterans of several Cabinet departments—
Agriculture, Defense and Energy—as well as the EPA.

s FRANCIS S. BLAKE, Executive Vice President of
Business Development and Corporate Operations for
Home Depot and a director of The Southern Com-
pany (a “superregional” energy company), formerly
served as Deputy Secretary of Energy.

e LINDA FISHER, Vice President and Chief Sus-
tainability Officer for chemical giant DuPont, for-
merly served in various positions at the EPA, includ-
ing Deputy Administrator, Assistant Administrator
and Chief of Staff.

e L. VAL GIDDINGS, Vice President for Food and
Agriculture of the Biotechnology Industry Organiza-
tion, formerly served as the Senior Staff Geneticist,

tractor United Technologies, was formerly Deputy
Attorney General and General Counsel of the

Department of Defense (as well as a member of the
911 Commission and the Defense Science Board).

e PAUL LONGSWORTH, who recently joined
Fluor Corp. as executive director of environmental/
nuclear business development, was formerly deputy

. administrator at the Energy Department’s National
Nuclear Security Administration.

e CHARLES]. (JOE) O'MARA, President of O'-
Mara & Associates, an international trade consule-
ing firm, formerly served as Counsel for International
Affairs to the Secretary of Agriculture and as Special
Trade Negotiator for the agency.

e DR. JAMES G. ROCHE, a director of Orbital Sci-
ences Corp., a leading space and rocket company,
and a consultant for his former employer, Northrop
Grumman, was formerly Secretary of the Air Force.

e JAMES SCHLESINGER, a director of British Nu-
clear Fuel, formerly served as Secretary of Defense,
Secretary of Energy, and Director of the Central
Intelligence Agency.

e CHRISTINE TODD WHITMAN, a director of
United Technologies, which aside from being a mili-
tary contractor is deeply involved in global warming
because of its ownership of the air-conditioning com-
pany Carrier Corp., formerly served as Administrator
of the Environmental Protection Agency.

o JOHN WILCYNSK], Vice President of Corporate
Development at British Nuclear Fuels, formerly
served as the Department of Energy’s Director of the
Office of Field Management.

Conclusion

Each of the [first] five foregoing examples illustrates how
decisions involving billions of taxpayer dollars have
been shaped by those with revolving-door conflicts of
interest. In some cases, such as the Druyun affair, it be-
came clear that corruption was involved-and laws were
broken. In other cases, the culpability is less apparent.

Whether the prospect of lucrative private sector em-
ployment actually causes an official to violate his or her
public trust or whether there is simply the appearance of
a conflict, the revolving door does tend to create prob-
lems for integrity in government. The existing laws and
regulations that address this problem are complex but
ultimately inadequate. In the conclusion of this paper
we offer some recommendations for restoring a greater
degree of public confidence in the operations of the
public sector.”

International Team Leader, and Branch Chief for
Science and Policy Coordination with the biotech-
nology products regulatory division of the Animal
and Plant Healch Inspection Service of the Depart-
ment of Agriculture.

JAMIE S. GORELICK, a director of defense con-

The “revolving door” is merely one structure in the pan-
theon of ethics that is causing the acquisition community
renewed concemn (although it is unquestionably still at the
front of the building). Observers recently reacted with a
mixture of shock and admiration at Boeing Company
General Counsel Doug Bain’s willingness to allow the
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media to report his uncut tongue-lashing of Boeing executives
he delivered at a Boeing executive meeting on January 5, 2006.
Bain spared no prisoners in dragging company executives
back through the horrors and transgressions some of their
peers on the government side of the business had visited
upon the company in the past few years. Selected portions
of Bain's speech published by the Seattle Times include the
following:

Good morning. As I walk up here, I think I heard [Boeing Chair-
man and CEQ] Jim McNerney mutter, “Here comes Dr. Death.”

Jim asked me to give you kind of a candid assessment of our
major scandals and how we got there.

My overall message is fairly simple; we as the leaders of the
Boeing Company get to choose what kind of culture we are going
to have. And we make these choices every day by what we do and
frankly what we choose not to do. But the consequences of all
those choices are our collective responsibility.

T want to talk about these scandals not so much from the per-
spective of how we have tried to argue them or spin them, but from
the perspective of the prosecutors and what they have told us.

The recurring message we have gotten from the prosecutors
and frankly everybody else we deal with is one of shock and
surprise.

They say, “You guys are the Boeing Company. You build
things that are larger than life. You do things that are larger than
life. You're not a sleazy company. How did this happen?” And the
question that they always ask: Where was the leadership?

* ckock
Nine years ago, Ken Branch went to work as a non-management
engineer at the McDonnell Douglas facility in Cape Canaveral,
Fla. And he traveled frequently to Huntington Beach, Calif. He
brought with him approximately 25,000 pages of documents,
many of which had proprietary markings from Lockheed Martin
and other employers.

Of these 25,000 documents, about a dozen pages became im-
portant and two pages became critical to the prosecutors. About
a dozen people saw some of these documents, and this went on
for a period of two and a half years before anybody said anything.

Finally, in June 1999, an employee came forward and com-
plained. We launched an investigation. We did a poor job of the
investigation, did a poor job of disclosing it to the government.

L 3
Were these documents in fact offered during the interview
process as a quid pro quo for being hired? And last, but not least:
What was the internal control system for the bidding practices
that were going on? Why didn't somebody say something?

The cultural questions that these events raise are as follows:

Was there a culture of win at any cost? We now know whar
that cost is.

Was there a culture of silence?

And last, but not least: Where was management throughout
this?

kosk sk
Sears/Druyun:

On October 17, 2002, Mike Sears [then chief financial officer
of Boeing] flew in a company airplane down here to Orlando and
met with Darleen Druyun (then chief acquisitions officer for the
Air Force] and offered her a job.

* g ok
The next day, Mike sent an e-mail that said “ had a ‘non-meeting’
with Darleen Druyun.”

—
So, the cultural questions: How come nobody said to Mike,
“What in the hell do you mean by a non-meeting?” How come in
the year 2000 nobody said, “Should we really be hiring the rela-
tives of our chief procurement officer for the largest customer we
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have on the defense side?

It also raises the question, Do we have a culture of silence—

don't ask the tough questions?

* 3k 3k
These are not ZIP codes. These are the federal prisoner numbers
for Mike Sears and Darleen Druyun.

Prisoner 70040, Mike Sears, pled guilty to one felony count of
aiding and abetting a violation of the conflict-of-interest laws.

He served four months in the federal correctional center in
Oxford, Wis. He was released this past June 29.

B o
Prisoner 47614, Darleen Druyun. Darleen pled guilty to one
telony count of violation of the conflict-of-interest laws. She
served nine months at the federal correctional center here in
Marianna, Fla. She was released Sept. 30.

* ok ok
The numbers at the top [apparently referring to a chart] are the
number of formal ethics cases the Ethics and Business Conduct
[Committee] opened in 2004 and 2005.

What is astounding to me, of course, is that if you look at
2005, 900 of them were found to have substantiation.

So is the problem the rank and file? Or is the problem us?

We participated in a survey conducted by the Defense Indus-
try Initiatives, and they surveyed our employees. Of the employ-
ees surveyed, 26 percent said they had observed abusive or intimi-
dating behavior by management.

Lalso went back and counted the number of vice presidents
who have been separated from the company for ethics violations
over the last few years.

The total is 15. I found that to be an astronomically high
number. While only two of the 15 were separated for committing
crimes, among the other issues we've had are expense-account
fraud, travel abuse, violating our procedures for hiring consul-
tants, abusive behavior, surfing the Net for porn, sexual harass-
ment and retaliation.

Whenever we hear that somebody has done some offense, I guess
the question we really ought to ask ourselves is were we surprised?
With 150,000 employees, you are going to get some surprises.

But the question is, if you were not surprised that somebody
did something, the next question to ask is how did they get there?
How did we tolerate their conduct for this long?

The cultural question we need to ask, of course, is are we
going to model the leadership values? And are we going to hold
accountable those of us in this room, our subordinates and even
our superiors?

ENE
Our job as the leaders of this enterprise is to establish a culture that
ensures that there is no next time. And frankly the choice is ours.

Thank you.dr

Both Bain's candor in addressing his colleagues and the
willingness of Boeing management to allow not only the
publication of the comments but the tenor of their tone,
even had they been delivered behind closed doors, are re-
markable. The comments and event stand in stark contrast
to the “elevate the stock price and our own personal hold-
ings at any cost” that has marked the extraordinary recent
corporate scandals in the commercial arena. Government
ethics officials will no doubt take note of Bain’s candor,
and the willingness of his superiors to loose him upon his
colleagues.

Yet at the same time, Bain’s window into the “little
house of horrors” is indeed frightening, and quite disturb-
ing from the standpoint of, certainly, Boeing, but also the



contracting community at large. As Bain notes, the possi-
bility for missteps, especially in the revolving door arena, is
daunting, ever-present and nearly impossible to monitor
fully. Yet the pressures to make the entire acquisition sys-
tem more responsive to the war-fighter, disaster-responder,
and everyday procurer have never been greater. This is a
massive clash—with no easy solution. :

The consequences of the Darleen Druyun scandal were
enormous for Boeing. Competitors filed successful protests
against some of Boeing’s most significant federal programs,
including the C-130 AMP and small diameter bomb pro-
grams. The U.S. Air Force elected to examine several
other programs to determine if they evidenced the taint
that Druyun admittedly brought to her involvement with
the previously mentioned programs. When the Druyun
scandal hit, Boeing was just regaining its equilibrium from
the scandal involving the theft of Lockheed Martin docu-
ments in connection with the evolved expendable launch
vehicle (EELV) program that led to Boeing Launch Ser-
vices’ (and related units) 18-month suspension from gov-
emnment contracting. In response to questioning at a news
briefing regarding the next award of EELV launches in
March 2005, then-Acting Secretary of the Air Force Peter
Teets noted: _

Well, Tony, you will recall that in late September, which is

kind of when I made the statement that we were close to being

able to lift the suspension on Boeing, new information surfaced
in a rather rapid way. When Darleen Druyun was sentenced and
her plea agreement was made public, I believe in early October,
there were new revelations that came forth that caused the Air

Force to need to do some additional investigation. The Air

Force has done thar additional investigation, and we find that

that did not cause us reason to question the ability of Boeing to

be a responsible contractor today and to deal with ourselves.
That investigation did take some time.

Now, having said that and having gone through the Darlene
Druyun situation, very frankly, we wanted to wait until Mike
Sears was sentenced and to see whether or not there was any
new additional information that we hadn’t considered before we
lifted the suspension. And of course, last week he was sen-
tenced, and to my knowledge there was not additional informa-
tion that came forward at that time.

Indeed, the interim administrative agreement Boeing
executed with the Air Force was signed by Boeing Chief
Executive Officer Harry Stonecipher on September 22,
2004, but not until March 4, 2005, by Air Force Deputy
General Counsel for Contractor Responsibility Stephen
Shaw. As Bain stated in his January 5, 2006, address,
employee lapses in ethics cost Boeing staggering amounts
of money, and, perthaps more important, considerable good
will with its government customer.

How Are the Deparimenf of Defense and the Federal
Acquisition Community in General Changing Processes and
Procedures Relative to the Revolving Door Aspects of the
Procurement Integrity Laws?

Almost on the heels of the Druyun sentencing hearing rev-
elations, Acting Under Secretary of Defense Michael
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Wynne on November 12, 2004, chartered the Defense Sci-
ence Board (DSB) to perform a comprehensive study to
determine how the U.S. Air Force acquisition structure al-
lowed Darleen Druyun to influence the Boeing and other
Air Force awards in the manner she did, and to study DOD
management of acquisition functions in general. The rec-
ommendations the DSB offered in its March 2005 report
were not precisely what some had predicted.® In fact, one of
the DSB’s most repeated recommendations in the report
calls for Congress, the administration, and the acquisition
community to reduce the number and nature of restrictions
that inhibit the operation of a robust revolving door.

DoD, the Administration, and Congress should:

® Work together to streamline nomination and confirmation

processes

e Awoid more restrictions limiting recruitment of experienced
personnel

Indeed, virtually everyone and every organization that
comes in contact with the labyrinth of laws and regulations
that establish the revolving door rules agree that the
labyrinth is simply too complicated. In its April 2005 re-
port entitled Opportunities Exist to Strengthen Safeguards for
Procurement Integrity the Government Accountability Of-
fice stated:

The federal government has a host of laws and regulations gov-

erning the conduct of its employees and contractors. The Com-

pilation of Federal Ethics laws prepared by the United States

Office of Government Ethics includes nearly 100 pages of

statutes alone. For the purposes of this report, however, we note

a few laws relevant to DOD officials whose responsibilities

involved participation in DOD's acquisition process. The

statutes are complex, and the brief summaries here are intended
only to provide context for the issues discussed in this report.

Not surprisingly, the RDWG concludes likewise but is
more critical of the overall ethics infrastructure:
It has resulted in a highly complex but ultimately ineffective
framework of ethics and conflict-of-interest regulations. Enforc-
ing those regulations has become a virtual industry within the
government, costing significant resources but rarely resulting in
sanctions or convictions of those accused of violating the rules.
As a result, ethics rules offer little or no deterrent to those who
might violate the public trust. . . .

RDWG has not only alleged the complexity of the
labyrinth of laws and regulations, it has provided evidence;
RDWG contributor Scott Amey of the Project on Gov-
ernment Oversight (POGO) provides at Appendix A of its
treatise a daunting but very helpful complete listing entitled
“Federal Revolving Door & Ethics Restrictions.”™ In fact,
the first three of 12 recommendations that the RDWG
offers to improve the revolving door conundrum involve
simplification of the rules that govern the topic and con-

solidation of oversight responsibility.
o Consolidation of ethics oversight entities in the executive branch
and in Congress;
o Granting the consolidated entities greater oversight and enforce-
ment powers;
°  Standardization of conflict-of-interest rules throughout the federal
government;
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¢ Adoption of procedures that would allow the Office of Gov-
emnment Ethics to rule a person ineligible for a certain post if
that person’s employment background would tend to create
frequent conflicts with the rule requiring impartiality on the
part of federal employees;

e Strengthening of recusal rules thar bar appointees from han-
dling matters involving their former employers in the private
sector, including mandatory recusal on matters directly in-
volving one’s employers and clients during the 24-month pe-
riod prior to taking office;

¢ Monitoring of recusal agreements by the Office of Govern-
ment Ethics;

¢ Prohibiting, for a period of time, senior officials from seeking
employment with contractors that may have significantly
benefited from policies formulated by those officials;

¢ Restricting the granting of waivers that allow public officials
to negotiate future employment in the private sector while
still in office;

e Extending the period during which officials cannot engage in
lobbying after leaving office and expanding the scope of pro-
hibited activities;

e Requiring federal officials to enter into a binding ethics “exit
plan” when leaving the public sector to clarify what activities
will be prohibited;

¢ Revoking the special privileges granted to former members of
Congress while they are serving as lobbyists; and

¢ Improving the reporting and disclosure of recusal agreements,
waivers, lobbyist reports and other ethics filings.

More than one governmental entity has taken a laudable
stab at summarizing the complex revolving door restric-
tions in simplified fashion, including the Air Force Ma-
teriel Command Ethics and Fraud Remedies Office, the
DOD’s Standards of Conduct Office (SOCQ), and the Of-
fice of Government Ethics (OGE). However, simplifica-
tion of the revolving door restrictions is extremely elusive.
[t is probably this fact more than any other that explains
why most of the largest, and, thus, arguably the most vul-
nerable, defense contractors have refrained from beefing
up their publicly available training materials with regard to
the practical guidance they provide to employees and the
public at large regarding this topic. A student of the topic
can access the larger defense contractors’ Web sites and, in
most instances, their ethics training materials. Examina-
tion of many of these Web sites and materials reveals that
few if any of the contractors provide more than cursory
guidance to employees regarding this tricky and prickly
topic (or if they do, the materials are not particularly easy
to locate)."” Rather, most merely mention the topic and
provide the safer default of directing employees to contact
the company legal department if they encounter a situa-
tion that might invoke revolving door restrictions."

This may be one reason why the GAQ criticized the
DOD in its April 2005 report for its lack of familiarity with
the specifics of the revolving door ethics programs of the con-
tractors whose ethics systems it is charged with overseeing.

DOD regulations provide that its contractors should have writ-
ten codes of conduct, ethics training, and monitoring programs
in place; however, the seven contractors we visited indicated
that DOD, through its oversight activities, did not monitor
these contractors’ recruiting, hiring, and placement practices of
current and former government employees. In fact a recent
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independent review of one of DOD's largest contractors found
both gaps in the company’s procedures and a failure to follow
written policy, in certain cases. For example, the company
relied excessively on employees to self-monitor compliance
with standards of conduct rules and in doing so increased the
risk of noncompliance, due to either employees’ willful miscon-
duct or failure to understand complex ethics rules.

We are making three recommendations to the Secretary of
Defense to take actions in order to raise the level of confidence
that DOD conducts business with impartiality and integrity.
Specifically, to improve DOD's knewledge and oversight, DOD
should regularly assess training and counseling efforts for quality
and content to ensure that individuals covered by conflict-of-
interest and procurement integrity rules receive appropriate
training, and DOD should ensure ethics officials track and
teport on the status of alleged misconduct. We further recom-
mend that DOD assess, as appropriate, contractor ethics pro-
grams to facilitate awareness and mirigation of risks in DOD
contracring relationships."

Interestingly, while the Defense Science Board agrees
with the GAO that the revolving door laws and regula-
tions are too complicated and burdensome to monitor
compliance effectively, it posits that the solution is not
more monitoring but arguably less monitoring, or what it
calls “the compliance focus of the system™:"

Secondly, it appears to the Task Force that an excessive amount
of resources is devoted to thwarting or uncovering relatively
rare cases of fraud and abuse.

® ok ok
[Acquisition officials] should not be encumbered with more

rules and regulations, since that would still not prevent a deter-
mined insider from illegal behavior.

*k ok ok
The Task Force was continually impressed with the number of

people interviewed who were motivated not only to do things
right, but also to do the right thing.

How Is the Department of Justice Handling the Latest Cases
and What Can We Expect Going Forward?
This is not exactly clear. On February 18, 2005, following
the conviction and sentencing of Darleen Druyun, the
U.S. attomey for the Eastern District of Virginia, Paul Mc-
Nulty, rattled the government contracting community by
announcing the creation of the Procurement Fraud Work-
ing Group to investigate procurement fraud, especially re-
volving door issues. The group, which includes the inspec-
tors general for the most active procuring agencies, has
indicated that it is pursuing novel and aggressive actions to
uncover procurement fraud, such as embedding fraud in-
vestigators in agency procurement offices.
Notwithstanding this investigatory spike in activity rel-
ative to revolving door and other procurement compli-
ance, it appears that the number of conflict-of-interest
cases that have been pursued in recent years has not been
particularly large. The Office of Government Ethics annu-
ally publishes summaries of cases the government has set-
tled or tried involving conflict-of-interest criminal statutes
(18 U.S.C. §§ 202-209). The report for 2003 included 10

cases and the report for 2004 included six cases, including



most notably, of course, that of Darleen Druyun.

Precisely how the Department of Justice and the agency
inspectors general will pursue suspected revolving door viola-
tions in the near future is not clear. What is clear is that the
entire government contracting community is attempting to
learn 1) how to prevent, and, where appropriate, achieve
early detection of, their own Darleen Druyun situations; and
2) what other types of “fringe” behavior may be occurring
that could be the tip of a Darleen Druyun-type iceberg.

What Challenges Face Employers in Properly Vetting Candi-
dates Who Are Current or Former Government Employees?
What Checks and Balances Should Be Implemented?

First, why do 1 use the word “fringe” in this context? Be-
cause the evidence in the Druyun case demonstrates that
the defendant had violated conflict-of-interest laws, or at
least the spirit of such laws, well before she had ever begun
to discuss her own possible employment with Boeing—
well before she had ever begun to violate the letter of any
of the provisions of Title 18 of the United States Code. As
Bain pointedly noted to his colleagues at Boeing, Druyun
had arranged several years earlier for Boeing’s employment
of her future son-in-law and her daughter, which, accord-
ing to her own testimony at her sentencing hearing, put in
motion a seties of paybacks to Boeing in the form of favor-
able treatment on major government programs, to the
detriment of taxpayers, Boeing’s competitors, subordinates
and colleagues of Druyun’s in the Air Force, and the very
fabric of the federal procurement system.

So how does a company see these things coming? Not
easily—with foggy vision at best and with considerable re-
liance on employee and group self-monitoring, at least
until we construct substantially more robust but reasonably
priced cornpliance systems. Both the contracting commu-
nity and the government procurement and ethics compli-
ance community have discovered that there are few areas
of compliance in which early discovery of a possible viola-
tion, or “fringe” behavior, is more difficult.

Here are some ideas and suggestions that have been dis-
cussed within the community; some, but not all, have been
implemented by contractors:

Organize, simplify, educate. This can hardly be greeted
as being a novel suggestion. Yet statistics published by vari-
ous organizations such as the Ethics Resource Center'®
demonstrate that many contractor employees express that
they feel uninformed about the revolving door and con-
flict-of-interest laws and how they are expected to address
potential problems within their own companies. Similarly,
one of GAQO’s three major findings in its April 2005 report
relates to gaps in DOD training and compliance:

DOD lacks department-wide knowledge of the content of train-

ing and counseling, how often these services are provided,

which employees receive information on conflict-of-interest
and procurement integrity, and reported allegations of potential
misconduct. Specifically, ethics counselors were unable to tell
us if people subject to procurement integrity rules were trained.

Ethics officials also did not know of 53 reported allegations of
potential misconduct referred to inspectors general offices.
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Without knowledge of training, counseling and reported allega-
tions of misconduct, DOD is not positioned to assess the effec-
tiveness of its efforts.

A logical place to start is by providing all employees
with a good summary of the applicable restrictions and
their basic meaning, much as the Air Force Materiel Com-
mand has attempted in its chart,” or as DOD Standards of
Conduct Office has set forth in its summary.”!

Begin to Focus on Both Sides of the Equation, Not
Merely the Obligations Placed on the Contractor Side. It
is increasingly clear that if even the most diligent compa-
nies are to detect and prevent potential revolving door vio-
lations, they must educate their personnel—at a minimum
this includes appropriate personnel in human resources,
procurement personnel, and technical personnel—about
not only their own employees’ obligations but also about
the obligations of those in the government with whom
they might be speaking about potential employment. It is
clear that it is no longer sufficient for contractors to claim
they were relying on the governemnt employee to follow
the rules—for example, “I didn’t know that the govern-
ment employee had not recused himself or herself from
matters involving our company, or sought the appropriate
ethics clearance letter(s). He/she told me she had done
these things.” A company is well advised to include in its
compliance training materials at least some description of
the basic steps that government employees are required to
take before they engage in employment discussions with
the company. Most companies are now requesting that
government employees provide them with a copy of the
“safe harbor” or similar letter the government employees
have obtained from the appropriate agency ethics advisor
before the compames will permit employment discussions
to commence.” Some contractors are going further and re-
questing that a government employee provide not only the
safe harbor letter but the employee’s own letter upon
which the agency ethics advisor based his or her letter. As
they often warn, agency ethics advisors usually prepare
their safe harbor letters substantially in the dark, relying
only upon the information that the requesting employee
brings to their attention. The potential hiring contractor
often if not usually knows more than the agency ethics ad-
visor does about how the government employee is actually
involved in overseeing the contractor’s business. Thus, it is
often the contractor and not the agency ethics advisor that
can see that the government employee has omitted materi-
al information about the employee’s relationship with the
contractor in the letter the government employee provid-
ed to the agency ethics advisor. In such instances, the
agency ethics advisor’s letter becomes thin, if any, protec-
tion for the contractor:

3) If the requester [government employee] is advised in a writ-

ten opinion by the agency ethics official that the requester may

accept compensation from a particular contractor, and accepts
such compensation in good faith reliance on that advisory opin-
ion, then neither the requester nor the contractor will be found

to have knowingly violated subsection 27(d) of the Act. If the
requester or the contractor has actual knowledge or reason to believe
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that the opinion is based upon fraudulent, misleading, or otherwise
incorvect information, their reliance upon the opinion will not be
deemed to be in good faith.”

In this vein, a contractor is well advised to educate em-
ployees who will engage in potential employment discus-
sions with government personnel about the limitations
that government employees will be under even if they are
permitted to engage in employment discussions with the
contractor.” More than once contractor personnel have
proceeded with employment discussions with a govern-
ment employee who has properly recused himself or her-
self, but without knowledge that the government employ-
ee will be extremely limited in what he or she can do for
the company if the employment discussions are consum-
mated.

At least one agency contractor responsibility official has
indicated in discussions with us his concern that such a
scenario can place pressure on contractors to exploit what
he views are loopholes in the revolving door restrictions.
He is concerned that the restrictions may not be sufficient-
ly strong to deter contractors and former government em-
ployees from communicating with their former agencies
through informal means. He is asking some contractors to
prohibit such “backdoor” influencing even where it might
not violate the letter of the law.

Be Sure to Include Guidance in Your Compliance
Program That Looks Forward as Well as Backward. This
point is similar to that expressed immediately above. Near-
ly all aspects of most contractors’ (and government) con-
flict-of-interest compliance systems focus on the conduct
of the parties before the employment discussions reach
fruition. Fewer compliance systems remember to place re-
porting and monitoring obligations on former government
employees and their supervisors after the former govern-
ment employee is hired by the contractor. In many in-
stances, it takes little drifting for a former government em-
ployee to begin to run afoul of the restrictions that prohibit
communication with personnel in the government agency
for which the former government employee worked, in vi-
olation, for example, of 18 U.S.C. § 207. Contractor super-
vising personnel should be educated in advance of hiring
former government employees of the limitations that they
will be expected to monitor and enforce with regard to the
former government employee:

In a different, but related, set of circumstances, we have
seen contractors sturmnble. This involves situations in
which the former government employee and his or her ini-
tial industry employer fully comply with all revolving door
restrictions. However, the former government employee
decides to move to a different government contractor. The
former government employee sometimes does not, in my
observation, return to his or her former agency ethics
advisor for a new ethics advisory opinion. Nor in such
instances do the former government employee or new con-
tractor employer discuss the limirations that may still be in
effect with regard to the former government employee.

Sensitize Appropriate Personnel Within the Company
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Regarding How to Recognize Signals That “Fringe” Ac-
tivity May Be Occurring. As Bain queried his col-
leagues—how is it that someone in Boeing and its human
resources department or within management did not perk
up at seeing the name of Druyun when Darleen Druyun’s
daughter applied for a position with the company—or at
least when some within the company became aware that
Darleen Druyun’s daughter was employed by the company
and Druyun was reportedly interceding on her behalf of
the daughter’s continued employment by Boeing? The
name is not like Smith or Jones. How is it that manage-
ment personnel did not query Sears about what he meant
by the term “non-meeting” when describing his meeting
with Darleen Druyun before she had recused herself from
involvement with Boeing matters?

Examine whether your hiring questionnaires should so-
licit information, if they do not already do so, regarding
whether or not relatives of the former or current govern-
ment applicant work either for the company or in govern-
ment positions that might affect the company’s business.

Analyze Whether Your Compliance Needs Are Best
Served by Centralized Reporting or Decentralized Re-
porting. Some companies, such as Lockheed Martin, for ex-
ample, have instituted mechanisms that involve collection
of compliance data from all or nearly all segments of the
company. This is no small task. However, it affords the
company the opportunity to view and analyze trends that it
might otherwise miss in a less centralized compliance pro-
gram. Spikes in reports of certain types of reported miscon-
duct allow the company to take proactive steps to fashion
training and compliance consultation aimed at arresting
potential violations before they become actual violations.

Conwversely, some contractors elect not to centralize cer-
tain aspects of their compliance programs. These companies
may, for example, decide that the training aspect of revolving
door compliance should be uniform throughout the compa-
ny, but that reporting and counseling functions are more ef-
fective if delivered through a decentralized mechanism that
promotes more face-to-face dialogue with advisors.

Strengthen Your Company’s Immune System Against
the “Back Door” of Conflict-of-Interest Prohibitions—
the Organizational Conflict of Interest. No compliance
issue is more prominent on the screens of government
compliance and bid protest officials at this time than that
of the organizational conflict of interest.”> With the federal
procurement system awash in a flood of outsourcing that
appears certain to increase, given the spate of retirements
of government procurement personnel that is just around
the corner, the opportunity for abuse and the difficulty in
preventing and detecring organizational conflicts of inter-
est are daunting. As one agency contractor responsibility
official noted, the conduct that the prohibitions of Title 18
of the U.S. Code are designed to prevent is implicated in
organizational conflict-of-interest situations in precisely
the same way, meaning, contractors cannot be given unfair
access to inside government information or agency person-
nel. The revolving door restrictions prevent contractors
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from gaining such access by hiring former government ern-
ployees in an inappropriate fashion. The organizarional
conflict-of-interest restrictions prevent contractors from
gaining such access through contracting.

The GAO bid protest unit is highly attuned to the prob-
lern and continues to forge new case law in the area. Re-
cently the GAO sustained a protest in which a competitor
of a contractor complained that award to the contractor
would provide the contractor with unfair advantage be-
cause the contractor would be making subjective judgments
about its own products and those of its competitors in con-
nection with other government work.”® Last fall, the man-
aging associate general counsel of GAO and head of the
GAOQ bid protest unit, Dan Gordon, authored a compre-
hensive article in which he traced the origins of the organi-
zational conflict-of-interest bid protest and noted its in-
creasing importance in the GAO’s bid protest function.”

Conclusion

Revolving door and conflict-of-interest compliance is in-
creasingly complex. Nearly all stakeholders in the procure-
ment process, even the revolving door’s most ardent critics,
seem to agree that it is in no one’s interest to fully jam the
revolving door. Yet agreement on reforms is hard to come
by. Most agree that the system does not need a new series
of laws and regulations; rather, they all appear to agree that
simplification and consolidation is needed.

If there is one theme that seems to mark all commen-
tary, it is that a contractor cannot hope for meaningful
compliance unless the contractor’s management and lead-
ers live and project compliance. The Ethics Resource
Center publishes statistics gathered as part of its National
Business Ethics Survey” that confirm Bain's strongly
worded observation to his management colleagues, “Our
job as the leaders of this enterprise is to establish a culture
that ensures that there is no next time. And frankly, the
choice is ours.”” <P
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