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CONGRESSIONAL POLICY CONCERNING THE
DISTRIBUTION OF CRS WRITrEN PRODUCTS

TO THE PUBLIC

The following discussion reviews congressional policy concerning distncution
of CRS products to the public and addresses issues for consideration by the
Congress in determining whether to alter current policy regarding public
availability of various CRS products, such as Reports and Issue Briefs.

As set forth below. CRS at present is precluded by law from general public
distribution of its materials without prior approva] by a congressional oversight
co.mmjttee. The Congress has actively exercised its oversight authority regarding
CRS publication practices and has developed and promulgated standards to be
applied in evaluating specific proposals. Current guidelines from the Joint
Committee on the Library and other congressional bodies. issued in 1980. restrict
the vast majority of CRS written products to congressional use and distribution to
the public on a selective basis only.

Many years of congressional consideration of this issue reveal serious
concerns about the institutional and legal consequences likely to result from the
wholesale direct public distribution of CRS products with a potentially large
circulation (e.g., CRS Reports and Issue Briefs).

1. BACKGROUND ON CURRENT CONGRESSIONAL POLICY
CONCERNING THE DISTRIBUTION OF CRS WRITrEN PRODUCTS TO
'mE PUBLIC

A. Summary

Congress has historically reserved to
of CRS produCtS to the public on the
of congressional staff. works exclus

To maintain congressional coDnol over dissemination, a provision has
been included in CRS annual appropriations acts since FY19S2 requiring
prior oversight comminee approval for any CRS publication (as noted

iuelf contra! over the dissemination
principle that CRS, as an extension
ively for the Congress.
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above, "publication" refers to wholesale release of CRS produas directly
to the public).

Congress bas never authori.r.ed the wholesale public dissemination of
CRS analytical produCtS such as Repons or Issue Briefs (and has seldom
authorized publication of other products), wbetber by CRS or the
Congress. but rather has preferred to rely on congressional release of
individual products on a casc-by-case basis.

.

To further indicate the degree of congressional conttol over CRS
products. Congress, the courtS, and administrative uibunals have
declared CRS communications to the Congress to be privileged under the
Speech or Debate Clause of the ConstitUtion and to be under the cust ody
and conU'ol of the Congress. These detenninations have assured the
maintenance of confidentiality in CRS relationships with congressional
clients, a criucal eJement of CRS effectiveness and an expectation of
those who seek its assistance.

.

B. Current Restrictions and Guidelines.

At present, CRS is precluded by law from general public distribution of its
materials without prior approval by one of its tWo congressional oversight
committees. This restriction results from a limitation that has appearoo in CRS'
annual appropriations acts in each year since FY 1952. This provision reads as
follows:

"Provided, that no part of this appropriation may be used to pay any salary
or expense in connection with any publication. or preparation of material
therefor (except the Digest of Public Genera) Bills). to be issued by the
Library of Congress unless such publication bas obtained prior approval of
either the Committee on House Oversight or the Senate Committee on Rules
and AdminiStration. wi

The most recent policy statement from Congress regarding the publication of
CRS written productS came in 1980. In a communication. dated March 21. 1980,
the Joint Conunittee on the Library reaffirmed:

"Congressional policy that the circulation of CRS materials prepared
specifically for congressional use be limited to the Congress. and that the
long-standing policy of confidentiality in the work of CRS for individual
congressjonaJ clients sbouJd be maintained. We believe that, as in the past,

For Ihe CUrrenl version of !hi. provilion, ,.. PIm. L. lOS-55, 111 Star. 11 ~ (1997).
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CRS and its oversight conunittees should consider the publication of only
those CRS produCtS ~hose release to the general public would be compatible I

both jn terms of cost and product content, wjth the CRS' s obligations to the
Congress. II

The 1980 guidelines were developed subsequent to a 1978 proposal to CRS
by the Nationa1 Conference of State Legislarores CNCSL) under which CRS would
have received access to the flIes of State research materials abstracted by the
NCSL. and also would have had me opportUnity to order copies of desired items
for use in answering congressional inquiries. In rerum, CRS would have provided
the NCSL with periodic listings of CRS Reports (called "multiliths" at that time)
and with only one copy of those CRS Reports which the NCSL requested. Under
this proposal the NCSL also would have gained access to certain files from the
Library of Congress's SCORPIO system. inc]uding CRS Issue Briefs.

On September 27, 1978, the Jomt Committee on the Library held a hearing
to consider the CRS-NCSL exchange proposal. At the hearing, the Committee
concluded that any tran,mrission of CRS materia] contained in SCORPIO to nOD-
congressional1isers via computer terminal would constirote a "publication" and
thus, under the terms of the language contained in CRS's annual appropriations
legislation (noted above) would require the prior approval of either the Committee
on House Administration or the Senate CommJttee on Rules and Administration.
Moreover, members of the Joint Committee expressed serious reservations about
any activ1ty that might divert CRS resources and priorjties from its statutory
responsibilities to Congress. Finall)'. members of the Committee expressed the
view that it was appropriate for Members of Congress, rather than CRS. to
determine whether and to what extent various CRS products should be publicly
disseminated. As a result, no acdOD was tJiken to implement the proposed CRS-
NCSL exchange.

The March 21, 1980 guidelines were followed later that month (March 27.
1980) by enactment of a Senate Resolution. (S. Res. 396. 96th Congress). The
Senate resolved:

"That it is the detennination of the Senate that the communications of the
Congressional Research Service to the members and commjttees of the
Congress are under the custody and contra] of the Congress and may be
re]eased only by the Congr~s, its Houses I committees and members, in
accordance with the rules and privileges of each House. n2

2 126 Cong, R.=, 6892 CMarch27. 1910), This Senate Resolution directed the Senate Legal ~ to
represent ~ Scnatc and CRS in rtSpcct 10. Federal Tnde Commission administrative law judge's "&Weeping
subpoena [on behalf of oil companies involved in a FTC proceeding] to the ConSfessional Research Service
for documents which discuss t)te oil industry and goverJunernal policy in relation to It," Id, The Resolution
&tala! that "dJt communicatiON baween the Congressional Research Service and the members and commi~
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Senate Majority Leader Byrd, in introducing the Resolution, noted CRS' role in
advising members and committees on legislative issues and that CRS IIthereby
provides a service to the Members and committees of Congress which is equivalent
to that performed by the staffs of Members and committees."3

Over the years, and at the requeSt of CRS, the Joint Committee on the Library
has authorized a very ]imjted number of CRS publications for broader distribution
through depository libraries, the sa]es program of the Superintendent of
Documents, and to the public through individual purchases. In addition, several
CRS products are published as the result of specific starotory authorization: the
Di&est of Genera] Pub]ic Bills and Re.qo]utions mill DiBesQ~. and three
publications for which CRS has been given responsibility by the Librarian of
Congress: the Con~tirotjon of the United States of America. Ana])!siR and
Jnt~Tetation (Constjrotion Annotated);! and the nationaJ high school and college
debate topic manuals,6

C. Current Accessibility of CRS Written Products

Wjth few exceptions, congressional offices are the exclusive source for
distributing CRS Reports and Issue Briefs to the public. Member offices use CRS
products to develop their own understanding of policy issues and options and to
inform their constitUentS regarding these issues and options. The principles of
representative government and of legislative accountability bold that representatives
have an obligatjon to provjde their constituents with the information and
understanding required in order to exercise democratic citizenship; that is. the
democratic idea that the authority of those who govern rests on the consent of those
who are governed, calls for democratic consent to be fully informed and

enligbtened.

]t is well known, both in Washington, D.C. and by interested parties
throughout the countIy, that constituentS may obtain copies of CRS written
products through a Member or Committee of Congress. In addition, congressional
offices often respond directly to constituent requests for infonnauon on panicular
subjects by senQing copies of CRS Repom and Issue Briefs. For example, during

ofthc Congress are an integral pan ofthc le~isl8tive p~1 and privileged under rhe S~ or bebate Clause
of the Constitution.-

] la'.

4 2. U.S.C. 166(d)(6).

5 2 U.S.C. 168,

, 44 ".S.C. 1333.
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fiscal year 1996, 690,000 copies of CRS Reports and Issue Briefs were sent to
congressjonal offices. Some percentage of these are sent on to constitaents --
either because constituents asked for them specifically or as a means of answering
constituent requests for information. 7

Moreover. current technology now enables Members and Committees to make
CRS products available 10 constitUen~ in elecuonic format through congressional
Homepages. Recent enhancements to the CRS Issue Brief system. initially released
to Congress on the CRS Homepage and now available also through the new
Legislative Information System. make CRS Issue Briefs available in World Wide
Web format (HTML), This upgrade makes it easier for Members and Committees
to add Issue Briefs to their own Homepages for their constitUents to the extent roc h
availability is deemed appropriate by Members and Committees. Selected CRS
Reports are also avajlable to the Congress electromcally through the CRS

Homepage.

IS~ ASSOCIATED WITH THE WHOLESALE RELEASE OF CRS
PRODUCTS TO THE PUBLIC

n.

A. Institutional Issues

The direct, wl1oJesale dissemination, by Congress of Reports and Issue Briefs
wouJd have significant effects on the policies, resources, and institutional culture
that CRS utilizes in serving the Congress.

FirSt, CRS' missjon is to support tbe Congress exclusively. Given its limited
resources, CRS can undertake services to non-congressional entities (sucQ as the
public) onJy at the expense ofdircct support of the Congress. While the direct and
indirect costs associated with disseminating Repons and Issue Briefs are difficult
to estimate with precision, it is clear that significant resources would have to be
diverted from congressional services. For example. with wider product
distribution, particularly to users of the Internet/World Wide Web, CRS is more
likely to get calls, comments, and requeStS for additions and changes that would
p1ace a burden on CRS analysts, distracting them from their work for Congress.
In particular, outside panies may judge and question CRS papers on the basis of
standards other than the standards CRS bas developed to meet congressional ne eds
(e.g.. timeljness, non-partisanship. ba1 ance , objectivity). It is reason~ble to
anticipate that the volume of communications between CRS and the publjc,
currently manageable, would rise substantially and affect the Service's ability to
meet the needs of congressional requester. Any mechanisms developed by CRS

as has not underu~cl1 ~o $urvcy consreS$lonal offices to dttenninc this prec;ise percentage.
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to shield analysts from these demands would of course also involve resource
commitments .

Second, CRS analysts now direct their writmp. focused on legislative issues,
to congressional audiences. The closeness of CRS to the legislative process and
the sensitivity of the Service's traditional culture of exclusively supporting
Congress' legislative needs shape the natUre and content of its written products.
If CRS wrinen productS were routinely available on a wholesale bas is to academic
and other professional peers outSide the Congress. CRS analysts might become
more conscious of the need to address views, methods. disciplines. and
expectations of non-congressional professional peers, with the result that CRS
written work could shift away. or appear to shift away. from its current empbasi5
on the congressional audience.

With an awareness that a CRS Report would be disseminated to the public.
Members may increase the number of confidentiaJ requests that they pla~ with
CRS in order to ensure that they are provided an opportUnity - should they so
desire. to reflect and consider questions that emerge from evolving legislative
proposals before they have to respond to public inquiry about the resulting issues.
This increase in confidential requests requiring more tailored responses would
diminish the ability of CRS analysts to prepare reports that are generally available
to Congress and that serve a broader congressional audience. With this increase
in tailored analysis would come the necessity of duplicating more analy siB because
of me demand of those Members who request that their examinarioD of a legislative
proposal remain confidential at that point in the legislative process.

A third, reJated concern is potentially increased pressure from interest groups
and lobbying organizations OD CRS analysts concerning the content of their reports
and the impact this pressure may have on serving the direct needs of the Congress
foJ' analysis and information that is non-partisan, objective, and balanced.
E!1~~:nced internal mechanisms would have to be developed to ensure that
commumcatioDS with interested parties did not deflect CRS analysts from
producing products that are free from advocacy and bias, resulting in a further
djversion of resources from direct service to Congress.

Fourth, CRS staff serve by statute as an extensjon of Member and committee
staff. The release by Congress of CRS Reports and Issue Briefs may set a
precedent leading to greater pressure to have stUdies prepared by congressional
staff for Members' exclusive use (e.g., committee staff studies distributed to entire
committee membership) to be wsseminated directly to the g~era1 public. It migh

~be difficult for Congress to articulate a convincing rationale for granting public
access to the Service's work but denying equivalent access to materials prepared
by other shared staff (e.g.. committee staff) that arc disnibuted to more than one
Member. Thus. a policy of providing Members' constitUents with the same
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materials that Members themselves draw upon to make JegisJative decisjons could
have serious impJications for the functions of staff and their relationship with
Members.

B. Legal Issues

This section considers three pertinent Jegal issues associated with the
wholesaJe disse~uon of CRS products to the pubJjc. The first two issues
involve the speech or debate c]ause of the Constjtutjon and the third deals with
intellectuaJ property questions.

1. Widespread electronic dissemination to the general public oj CRS Reports
and Issue Briefs would be more likely than dissenJination pursuant to current
policy to precipitate litigation in which speech or debate clause immunity would
not be 4 defense.

Since its 1972 ruling in United States v. Brewsrer. the Supreme Court has
limited the immunity afforded under the speech or debate clause! to "legislative
acts," which were distinguished from a range of activity described as "entirely
legitimate" but unproteCted by the speech or debate clause because it was
considered to be "political in natUre."~ In several cases re1evant to the applicability
of speech or debate immunity to the public distribution of CRS products, the CoW"t
has relied on the dichotomy established in Brew9ler to hold that congressional
activities intended to inform the general public are outside the scope of the speech
or debate c]ause. Notably, in Doe v. McMillan, the Court found that the clause
might not protect the Public Printer and the Superintendent of Documents from
liability for distribution of a committee report, which contained material alleged
to have invaded individUal privacy righ~. beyond "the legitimate legislative needs
of Congress. ",'ItO

The dissemination (by Members and/or meir aides, by CRS, or by a
congressionally designated entity) to the general public of CRS produCtS would not

. U.S.ConsUturiQn. An. 1, § 6, clause 1.

, 408 U.S. SOl, sag, 5J2 (1m).

10 Do~ \/. McMill4n. 412 U.S. 306, 324 (1973)(emphasi! add~). The Court reman~ for a determimuon
as to whether ~ cxlem of distnDuuon by the Public Priraer and the SUperi~cnl ofDocumcIJlS had exceeded
"the 1egjtjmate legislative nerds of Congress, 100 henee I)le limits of immurUl.'y." Ill. On the ran~. the low~
couns upheld the claim of irnmtlniJY as to the Public Printer and Superintendent of Documents (374 F. Supp,
1313 CD.D.C. 1914), qU'1i. 566 P.2d 713 CD.C.Cir. .977), "ft. de"i,d, 435 U.S. 969 (1978», but the caun
of appall cxpre~ly reaerved the question of the availability of immunilY "in a case where dismDtltion was
more extensive 566 F.ld at 718, !..pparently the only copies distributed outSide the federal government
in the events that precipilated the suit in McMillan were approximately ]12 of 796 copies that had been
dis\n"butcd to various fede~llgencies.
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be viewed as a legislative act but would be considered to be an exercise of
Congress' representational function. for which speech or debate immunity is not
availabJe.!! Those engaged in public-distribution of CRS products, as well as CRS
ana]ys~ who prepare the products, may be vu]nerable to a variety of administrative
and judjcial proceedings. In such actions, litigants might seek. for purposes of
discovery, the files of CRS analysts or litigants might ask for damages or
injunctive relief barring further distribution of a particular report or issue brief.
LitigantS might also claim damages in suitS a]]egin& copyright infringement.

It would seem that these kinds of actions would be more likely to occur as a
result of widespread clectronic dissemination to the general public of CRS products
than from the current practice of limited distribution (e.g.. dissemination by a
congressional office of a single hard copy of a particular CRS product to a
consutuent ot incorporation of a CRS product in a committee report or hearing).

2. Wide$pread electronic public dissemination of CRS products would
jeopardize the confidentiality of CRS files and hamper a claim of constitutional
immunity by CRS.

Widespread electronic circulation of CRS productS to me general public could
set CRS on a course accompanied by uncertain legal consequences.12

An inevitabJe consequence of widespread distribution of CRS products to the
general public would be an increase in public awareness of The research and
analysis prepared by the Service for Congress, which could escalate the efforts of
litigants to obtain. for purposes of discovery, CRS analysts' files. These discovery
attempts might seek not only information and data used to develop CRS ReportS
and Issue Briefs but also related material from the Service's files.

Speech or debate immunity may provide a valid defense in such discovery
proceedings if the subject of the proceedings is a protected legislative act. I!

However. it is noted that, even in those cases in which CRS succeeded in
defending against discovery efforts, the litigation would place a burden on CRS

11 S=. e.8., DM \I, McMillan. suprdj HlDchinsoli v. 1'rornu'Ft.. 443 U.S. 111 (1919),

11 AS one legal journal has observed. 1ft addressing the Internet and Other computer-related issues, the
couns are on "unchaned water.. naou S1uJII Not Trespa.tt..EwIl In L)berspGce. New Jersey l.awyer. Sept.
I, 1m. a.t p. 10.

13 See, e.g., Brown ct. MIliDm.!'OII Tobacco Corp. Yo Willia1lLf, 62 F.3d 408 (D.C.Cu. 1995) .
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and other congressional resourcesl4 and could put judges in the position of
arbitrating disputes concerning the confidentiality of commumcations between
CRS and Congress. IS Claims of speech or debate immunity would be subject to
review by the courts. potentially inCcluding in camera impection of material as to
which a claim of privilege is madel6 and segregation of protected from nOD-
protected material. I? Arguably I this type of judicia] sifting of Jegislative branch
materials would impinge upon tl1e interest in confidentiality served by the speech
or debate clause. 18

Funher, for tWO reasons, it is uncertain whether Congress would prevail in
litigatjng such matters. First, it is possible that a court would not precisely
differentiate among the information in the superficially similar types of documents
in a CRS subject file and would grant litigants access nOt only to publicly available
information but also to confidential communications betWeen the Service and
congressional offices. Second, in previous instances in which CRS has been
involved in litigation or agency proceedings I the judicial or agency decision has
cmphasized mat CRS pcrfomlS a legislative function and that its staff functions as
an adjunct of Member and committee S1.aff.19 With wider dissemination of CRS
products to the general public, this longstanding perception of the Service and the
nature of its communications to me Congress cou1d be altered, evenmal1y putting
at risk speech or debate protection for the Service's confidential work. In other
words, extensive jnvolvement by CRS in the direct public information function
cou1d lead courts and adrnjnistrative agencies to reconsider their perception of CRS
as playing a significant and unique support role in the Icgislative process, and thus

I~ Di~very attemptS to obtain CRS file materials have oftcn been defended by me offices of House

Genera) Counsel or S~te legal Counsel. See, e.g, S.~es, 1.91, 101- Cong. (resolution di~ng Senare
Legal Counsel 10 represent a CRS auorney in &nirh Y. IRS, No. 3778-89 ('fax Ct. 1990».

I' S~ In,e Grand JJU)I InveS1igation. 587 F.2d 589 (3d Cir. 1978): UnIted Slat's v. Etlblrg. 507 F. Supp.

267 (B.D.PI. 1980).

I' See, e.g., Benford v, A1MriCGPI BroGdc:-P$lirag Co., 98 F.R.D. 42 (D.Md. 1983). rrv'd on olh,r grolDltt.'

s:ub 1JQnJ. In Re GUlhri~, 733 P.2d 634 (4th Cir. 1984).

17 See. '.g.. Untred Slate"~. HelsrD.I'ki. 442lJ.S. 477. 488 no 7 (1979).

.6 The coUnt are divided on the question of wbt:thtr Ihe speech or deba\C cl.use Wls intended to en.~re
confidentiality for legisla~ora. Conrpo~B~ & MlliamrM Tobacco ~rp.. 62 F.3d at 420 with In re Grand
Jury Inv«sligattOrl. S87 F.2-d at S97.

J~ s~ Vlebsrer v. SkI! Oil, 731 F.2d 1 CD.C.Cir. 1984) IIx! 790 F.2d 157 (P,C.Cir. 1986)(communic.ations
to CRS analySt are within scope of common ~w priviJese for communications co R legislative body); 1n Ie
wOn CorporGrion, 9S F. T .C. 919 (1980)(FTC subpoena for CR$ documents barred by speech or debate
immunity and separation 01 powers dOCtrine; CRS performs an hes~nlially legislative furx:tioo").
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some day might hamper a claim of immunity even in an instance in which CRS was
fulfllling its legislative function.20

3. There is some risk 01 assertion 01 copyright infringement if CRS material,
are made Qvailable online to members 01 the general public.

United States copyright protection is not available for U ,So Government
works.1J Those portions of a public document authored by the U.S. Government
are in the "public domain ft - freely and widely available to the public without

resn-ictions placed on their dissemination. However, the government's inclusion
of copyrighted material in a government publication does not thrust that material
into the public domain or impair the rights of the copyri&ht owner. 22

CRS may incorporate preexisting material in its written responses to
congressional requests. Although such materia! is often from public domain
sources, in certain instances the material. appropriately credited, may be from
copyrighted sources. To the extent that the material is copyrighted, CRS either:
obtains permission for the use;13 considers itS infonnation-gatbering function
protected by the speech or debate clause; or believes that the use falls under the
"fair use" dOCtrine of the Copyright Act~ as applied in the context of the legislative

process.

The excJusive riahts25 of thc copyright owner arc qualified or limited by
enumerated exceptions.u Unless excused by a staNtory exception, the
unauthorized use of a copyrighted work js considered an infringement. Fair use

~ See, Doe v. McMftl4n. note 9. IUpp

11 J7U.S.C. f J~

D The legislative hiMry of the Copyright A" comaiJU rtlc following suteTDcnr:

The ~~ here ob~~: (1) fha-e is nodlins in seCtion IDS IMI "01114 relieve the Go~rnmem of
ilS obll9tion 10 ~re permi.sion in order 10 publish a copyrighted work; and (2) publlcadon or other
use by the Governmelx: of ~ private work would nol affQ;C lIS QJpyriabt prol~rion in an)' ~.y.

H.R. Rep. No. 1476, 94tb Cong.. 24 Seal. 60 (1976),

D Al1hou£h CRS obtai,. pennillion JO reprod~ =nain copyriShted work!, die permissions are aenerany

based on legislative UR and the expecQtlon that dissemination Is limiled 10 Memberl of CoDJIaI.

a4 CopyrigiJI Act of 1976. Ad Oaabcr 19, 1.976, ~b. L. No. 94-553 (aJdlfted as ~. 11 U.S.C.

11101 ., 189.)' s. 11 U.S.C. § 107.

Q 17 U.S.C. ., 106, JO6A

M J7 U.S.C. ff 107-121),
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is one of the ]imitations on the copyright owner's exclusive ri&htS and may be
invoked as an affirmative defense to a claim of copyright infringement.

The copyright statute does not expressly incJude congressional use of
copyrjghted works as a fair use. However t both die House and Senate Reports on
the Copyright Act of 1976 include the "reproduction of a work in legislative or
judicial proceedings or repoJ1S11 among examples of fair use,v The legislative
history a1so contains an observatjon that publication of copyrighted material in
Congressjona] docwnents would comtitUte fair use" [w]here the length of the work
or excerpt published and the number of copies authorized are reasonable under the
circumstances, and the work itself is directly reJevant to a maner of Jegitimate
legislative concern..."18

Thus, in an infringement action. a coUrt might regard the publication of
copyrighted materia) in a Congressional document for legitimate legislative
purposes as a "fair use." 1f, however, tbc use is outside of such legislative
purposes, it is possible that a traditional fair use analysis might result in liability
for copyright infrin&ement. Wider dis$emination outSide the confines of Congress
would further complicate the "fair use" questlon.19

The copyright laws do not contain an exemption from copyright infringement
for unautborized use of copyrighted materials by the U.S. Government. Subsection
1498(b) of Title 28 of the U.S. Code provides that the exclusive remedy of a
copyright owner for copyright infringement by the United States is an action
against the United States in the U.S. CoUrt of Federal Claims "for the recovery of
. .. reasonable and entire compensation... including the minimum statutory
damages w Speech or debate clause immunity is not waived under § 1498(b);

however, aCtivities outside of the 1egislative sphere would not be shielded from a
copyright infringement action.3D

rI See H.R, Rep. No. J416, 94d1 Cant., 2d ~. 6S (1976): S. R~. No. 473, 94d1 Cong., 1. -. 61-62

(1975) qIIOting REPORT OF 11m REG1STBR OF COPYRIGHTS ON 11m ~ ~ON OF 11m
U.S. COPYRIGHT LAW, 87th Cone., lit Scu. 24 (COrM!, Prim 1961) (hereafter REGISTER'S REPORT).

21 s.. H.R, Rep. No. 1476, Id. at 73

29 MO1'eQvQ'. if CIS prod\lctl were generally IvaiJabJe to d!e public, the C(lnStNC!ion of these prodUCIS

may be affected. wim the potentia! con$equent 10$~ when materIal. such u c.opyright~ maps or 1TJpb$, may
be ~tJ)11eJd in the writing oftbe piper witb d1e forek.nowledp that dJe piper ~Jd be widely dis5aninated and
thereby subject to dlfferer-. ""ir use8 8Uidcli~ than those appliQble lO work for legislative use only.
Therefore, public 3vailabiJ;ry may perforce IhIpe RJecled CRS producQ 80 that their conterlt$ no longer bring
to bear the best info""atton and analy.i$ (0 ani. Memben In their dccisionmakln&.

» A8 oriainally enACted, t 1498 applied only 10 sullS for p'~ Infringemenl api.. dte Unit~ States.
In J 960, Congress ~mended § ] 498 to give ita consent to lulu for copyrlaht infrinaement against tbe United
States; Seetion 2 of Pub. L. 86-726 provided:

Nothing in this Aa shall be constnlcd ~ in any 911)' "'live Iny immunity provid~ for Members of
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In summary. where permis~ion bas been granted to CRS to use copyrighted
material, jt has likely been ba~ed on legislative purpose and limited to selective
distribution of hardcopy by Members of Congress. If access i9 broadened to
whoJesaJe release to members of the general public. such release may be outSide
the scope of "legitimate legislative purpose." If a CRS product, containing
substantia] copyrighted material (albeit with appropriate credit) is made available
to the general public without pelmission and outside the confmes of n-adirioDal fair
use. liability is possjb]e. In this regard, distinctions can be made betWeen the
selective distribution of hardcopy CRS products by Members and Committees and
wholesale. potentially world-wide distribution of CRS products on the Internet.
Violation of any of the exclusive rights of the copyright OWDer may give rise to
an action for copyright infringement. Althougb the eXtent of copyrjght owners'
rights in the online environment is still evolving, wholesaJe distribution of CRS
products via the Internet - unlike the current practice - would likely implicate
copyright owners' performance and public display rights,31 as a matter of direct
infringement, and may implicate rights of reproduction and public dbtribution32
either as a matter of djrect, vicarious or contributory infringement. On the other
band. under a -fair use" analysis, there is likely less effect upon the potential
market of the copyright owner in the case ofseJective hardcopy distribution than
in the case of wboJesale distribution on the Internet. Selective distribution of
hardcopy CRS products by Members may not constjtUte I.pub)jcatjon" in the
copyright sense.3!

m. CONCLUSION

To review) Congress has historically regarded CRS as an extension of itS own
Member and conunittee staff. CRS' relation~bip with Congress is confidential and
exclusive; in order to preserve this relationship. Congress has detennined as a

Congress under anlcle I of aecdon 6 of the Constirotion of the United S~tes.

Sa:uon 2 w» ~d4~ 10 Ibe House bl1l by Senate anicndmenl in orda: u~o emphasize the faCt that no imm~nities
for Membcn of Coniress UMcr Article I of section 6 of the ConStitution shall be waivex;i by the enactmCIJ[ of
tbia lcgirlalion." See S. Rep. No. 1877, 86th Cong., 2d SCSI. (1960) tU rtprln,ed in 1960 U.S.C,A.A.N.
3444. Presumably, ~ or debate clause protection would pro'= Congressional use of ~pyr1ght~ material
t11at is usej to funher legitim~~ legislauve aCtivities that are part of the legislative ptocesseS (e.g.. copyright~
materia! insert~ Into the Congressional Record or COJ1~siona1 document). See Copyright Office
M~randum of May 26, 1958 reprr°nled iPll960 U.S.C.A.A.N. at 3456. Congress did not waive iu ~h
or debate clause immunity whel1 il ameooed § 1498. However, insofar as acuvitles outside of the legislative
spllere (e.g.. political activities or public infom1ation aCtiv1ties) arc concerned, it would appear that § 1498(b)
would not .hield Congre$S from a copyright infriniemeQt aCtion.

3\ 17 U.S,C. 1§106(4),(5).

» 17 U.S.C. 1106(1), (3).

33 17 U.$.C. 11101,106(3).
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matter of policy that CRS prodUcts are to be distributed to non-congressional users
through congressional offices on a seJecuve basis. Proposals to disseminate CRS
productS directly to the public woU]d fundamentaJly change this longstanding
congressionaJ policy, with potentially sigmficaut institutional and legal
consequences for CRS and current congressionaJ operations and practices-


