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Joseph Ostayich, Esq.

Howrey Simon Amald & Whits, LLP

1299 Pennayivenia Avegue, NV, 3
Washingron, D.C. 20004

(202)3835610

Be: Bamlow v, United Styics Conpressicnal Reference No. 38-887X

Dear Mr. Ostoyich:

Thit is in responss be the two lestors I recudved from you om tha aftemans 0f May 24,
2002, Your first letter was dolivered vis facsimile transmission at approximately 2:05 pm.,
whils the second letter was deliversd st approximately 3:38 pam, The tone of these Jetters,
especially the seeond Istiar, ic both wrmeceesary and unfoundad I addrecs both letiers in turn
below. .

1 have confirmed that we are schedoled o maat at CIA Heedquarters on Wednesday,
May 20 gt 4:00 p.o,, to again sddress with the sppropriate CLA perscrmel thie invonation of the
siete gecrets privilege i this case. [ anticiputs that you will be given a clear explasation
ragarding the redactions of the Kerr, Ochler, and Burke declorations baged wpon the siats gacrety
privilegs. Yea ehould ek for Bill Roos upon srviving et fhe CTA. 1 also requent that Bric
Andreas attend the briefing. in lgh: of his lxveivernsot in this case and the psading trial

Your essertion thet Congressional staff members are sntftled to receive oll nfrmstion
undar the partiss’ Profective Order only partially sumsasrizes what I stated on this mattar. [ also
indicated that I saw no reeson whty say Congressional staff rutasber should have scoess 1 any of
the information comtained in the record of this case unti) the Court fhrwards its racommendaticn
in Conpresg, in accordence with the proceduras setablishad under ths congressional reference
statuta and reguletions, Aleo, the state secrets privilege pexizins 1-this trisl record
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Ragarding the ramsiring eomments in the frst letter, I nobs that the classification
guidelinas and sotms of the stete secrets privilegs in this case have been explained to you
repeatedly over (e yesrs. 1o partientar, both [ and the approprists agency pecscnnal have
exiplained o you that fhe fact that information my be *in the public domein* does oot astablizh.
taat it 18 not protectod informpation, Furfhenmore, the fiot thet former ageacy employses may
kave an jngomvet voderstanding reganding the class fication Jevel of certain mftrmation doe not
gall into question the proper slassification decisians of the CLA personnel cherged with guarding
that infrmstion.  Also, it is not cleer that thess fhrmer sgency employess were aware of te
Governmeat's nvocation of the stars sscrets privilege.

We, of courss, agres with your general assertion that the ststs secrsts privilege is not
dﬁpﬂmymmmwmmmnrmmwwm
However, 1t is clear that the privilsgs bas not bean, and is not being, misapplied 1 prevent Mr.
Barlsw from corroborating his allagations. As we have consisierdly told both you and the Cout,
the state peerets privilags will preciade Mr. Barlow and other former agency pesarmel from
addressing detailed nfevmation, quch g3 dates, spacific case names, of spacific phrascs.
Howevet, there is no reason 10 believe that Mr, Barlow will sot be able to preaent his allegations

f in » mesnmgfal way at trial. Indecd, you bave almady prosensad Mr. Berlow's allagatiens
\ throwugh yotr moticn for summary judgment and comesponding proposed findings of et Thers
&re 0o grounds to supgest thet Mr, Barlow will be prechuded fram presenting his relewant
| allegutions ot frial. This is sepoitlly trus becuuss pesstioally al of the mutiers that invelve the
statn seorets privilege are tuly paripheral to the Ky iasuss that will bo sddicascd st trial. The
. Court has made it very clesr that It considers information about Mr. Barlow’s work et the ClA to
i e only tengantially relevant, snd that it will sarve only 45 » means of providing comtext to his
| arguments shout whst ocetrred during his cooployment at s Dopactment of Defwmse in 1989,
| S

Tha tone of your secoad jeuer, following on the heals of your first letter, i baffling, [nit,

" you 4 ms to "confirm in writing if it will be the Government's position ut trial that al] classified

mformation (including Confidential and Secret information) is also stame secrets priviloged.”

You then RFsert thet, if the mewer to that question iy apseropsd in the afficative, it "'will make it

difficult, if not impossible, for br. Barlow 1 have hic day in court . . .” and "may alec moot any

need for our meeting with CLA personne] on Weodnosday,® This ra-shond in yous position

within the course of less than two bours appescs bo constituts nothing mare thin & ill-conceived

liigation tagtic,

To be clear, virtually all of (he olassified informarion that eonld be Televant n this cate is
: 2 ifermation over whish $he stbe seceets privilege has been invoked, This is ccrtsinly not news 1o
Yol ASJong ago as February 5, 2007, T clearly nformed you that this wis our position in
addressing your pequest that certain depositions be reopensd 15 be teken oo a classified basis:

- ¥
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-Finally, a5 T tcld James Fournier monthe ago, there is no hasis ko
re-open the depositions of Join Doe or Marvin C. upon 2 classified
basia. The sthitance of such a claseified deposition would be
protected by the preperly invoked state secrets pHivilsge, so thar the
classiflcd paturs of the deposition would ot rosult in any flurther
substantive [aformation being obtained by youu

Furthermers, sinos obimining your secret cloarmace, you heve received very Little clussified
infiernation regarding thic cacz and thus should hava baeg well xware thet the grest mejonty of
the olassified information in this case i protectod by the state seorets privilegs, There s,
tharefors, no basis for you to new assert for the first time - litfle mare than & week befiars the
trial in this case - thas it will be "diffienlt, if not inpossibls, for Mr. Barlow 1o bave his day in
conrt.” This posturing is ifltimed and appears ta be nothing more than am attepd to obscure the
weakness of Mr. Barlow's case with last mainute procedural issusa. [ have caclosed ty
Febwruary $, 2001 Istisr for your review.!

It wauld ba unfertunats if you do not avadl yourss!f the apporiunity to better anderstend
the seope of the state secr=is privilege at the May 20 meeting. Throughowt this Hrigatien, the
Tnited States hes cortinas’y worked with you and the Court to pravide you guidance conceming
iz {sswe, Often, You have sither mismdsrstood or ignored this guidance, Consequently, I
balieva it is iportant that you s:taad the May 29 mmocting. i

Thank you for your attention to these mati=rs. ] anticipate that you and Mr. Andreas will
bha sttending the meeting o May 23,

| Vory truly yours,

flrs
bert E. Kirsphoman, Jr. :
Asgigtant Director

Cnmchil.bﬂ;uﬂnnnnmh

! In that Februery 5, 2001 letter, [ aloo teiteratad 1o you that

nformation in this cast doos pot have to be fhund within SCT.
channels or he elagsifiad st 3 Top Sacret level in order to be subject
1 the it sarrets privilege invalked in thiy capr  The Govermmaner
has not involied the privilsge based upon any prrticulsr
classification or level of acoess, bt vather upon the fact that relese
of the information could sndanger highly eaneibive intelligence
sowurtes 4 mEbods.






